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EVANS KEANE LLP

Jed W. Manwaring, ISB # 3040
VictorS. Villegas, ISB # 5860
EVANS KEANE I,I.P
1405 w. Main Street
P.O. Box 959
Boise, Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
F..-Mail: JManwariag@evnnskeane.com

VViiie:as@evanskeane.com
Attorneys tor Plaintiff

IN mE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RlCHARD HEHR and GRESTONE
VILLAGE, LLC,

Case No.

C \1?. 0 f0 · 1,/{pv

COMPLAJNT
Plaintiffs,
v.

CITY OF McCALL,
Defendant.

The above named Plaintiffs, Ricbard Hehr and Greystone Village, LLC (hereinafter
"Plaintiffs"), by and through their attorneys of record Evans Keane LLP, and for causes of action

against tl1e City of McCall (hereinafter "City"}, complains and alleges as follows:
NATURE OF ACTION
1.

Plaintiff:~ seek a declaratiort from

the Court that the City's requirement that Plaintiffs

deed lots from its project to meet the City's commun1ty housing policy/requirement as a condition to
approval of their land use application is unlawful and in vioJation of State law and State and .Federal

Constirutions.

COMPLAINT- 1

1
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2.

Plaintiffs also seek reimbursement for the deeded lots illegally taken by the City.

3.

Plaintiffs also seek reimbursement for utilities and roadway improvements they were

required to bring to the deeded lots.

JURISDICTION AND VENUE
4.

Jurisdiction and Venue before this Court is proper under the Unifoml Declaratory

Judgment Act, Idaho Code§ 10-1201 et seq.

5.

This matter is properly brought before this Court pursuant to Idaho Code§ l-705.

Damages due and owing to Plaintiffs are in ex.cess of the statutory Magisu·ate Court'sjurisdictional
amount under Idaho Civil Rule of Procedure 82(c)(2)(A).

THE PARTIES
6.

PlaintiffHehr is a resident of California and was the majority member in an Idaho

limited liability company known as Greystone Village, LLC ("Greystone"). Greystone was the

development company that developed a residential project known as Greystonc Village, which is
located in McCall, Tdaho.
7.

The Defendant, City of McCall, is a municipal corporation of the State of Idaho.

FACTS

(Alleged as to all Claims)
Greystone was the developer for a planned unit development named Greystonc

8.

Village located in the City ofMcCa11.
As a condition of approval of its land use application for a planned unit development,

9.

the City required Greystone to pay a fee that was being collected by the City forworktorce housing
(community housing).
10.

Greystone was given the option of deeding tots from its development project to the

Ciry in lieu of paying the community housing fee.

COMPLAINT - 2
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The number of lots that were to be deeded in lieu of paying money for commun1ty

housing had to have a fair market value equal to the requiTed conununity housing fee.
12.

Grcystone was required to enter into a Development Agreement as a condition of

approval of its land use application, which said Agreement contractually bound Greystone to deed

lots to the City.
)

13.

On July 31, 2006, Greystone deeded Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, Block 3,

Greystone Vlllage No. 3, to the City.
12.

In addition to deeding lots within its development project, Greystone was i:llso

required to construct utilities and/or other public improvements to the deeded lots at Greystone's

expense.

t 3.

Greystone bas assigned any and all its rights, claims and interests that it may have

against the City to Richard Hehr personally.

FIRST CLAIM FOR RELIEF
(Declaratory Relief- Violation of State Law and State and Federal Constitutions)

16.

The City's practice of requiring developers, including Plaintiffs, to provide for

community housing as a condition to approval of their land use appllcation is in excess of the City's
land use and zoning powers, in excess of its police powers, amounts to an unauthorized tax and is
therefore is illegal.
17.

The City has no authority under Idaho statute or constitution to impose community

housing requirements or any similar forrn of inclusionary zoning and such requirement violated
PlaintitT's right to Due Process and Equal Protection.
18.

The requirement that Greystone enter 1nto a Development Agreement, which

provided that it must deed real property to the City for community housing. is illegal and is violative

of state and federal law.

COMPLATNT • 3
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EVANS KEANE LLP

f4J 00 4.

The utility and roadway improven1ents that the City requ.ired Greystone ro construct

directly benefited the public as a whole, are a revenue raising measure and, therefore, constitute an
illeg'.al

rax.
20.

The imposition of community housing requirements is a disguised an impact fee.

21.

Plaintiffs are entitled to reimbursement for the fair market value of the deeded lots at

the time of transfer as well as reimbursement for construction costs to run utilities and/or other
public improvements in an amount to be proven at trial, but not less than $10,000.

SECOND CLAIM FOR RELIEF

(Inverse Condemnation- Violation etf State and Federal Constitution)
22.

The City required Greystone to provide for community housing. which resulted in

Greystone being forced to deed real property to the City to meet the City's corrununity housing
policy/requirement as a condition of approvaL

23.

The imposition of the condition by the City was to further a public purpose and

without the payment of just compensation, which is in violation of the Idaho and Federal
Constitutions.
24.

The imposition of the condition that Greystone construct utility improvements and/or

other public improvements at its own expense was a taking of property without just compensation
and in violation of the Idaho and Federal Constitutions.
25.

As a result of the ta.IOng, Plaintiffs have been damaged in an amount to be detennined

at trial, but not less than $10.000.

THIRD CLAIM FOR RELIEF

(Unjust Enrichment; Quantum Meruit; Equitable Restitution)
26.

The City's community housing requirement forced Greystone to deed real property to

the City and to provide utilities and public improvements to the property at Greystone's expense.

COMPLAlNT- 4
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27.

The City has received a monetary benefit and/or been unjustly enriched through its

illegaL acts.

28.

Plaintiffs are entitled to be made whole for the value of real property and construction

improvements which benefitted. the City as a result of the City's illegal acts in an amount to be
proven at trial, but not less than $10,000.
WHl!REFORE, Plaintiffs request that this Court:

I.

Enter a declaratory judgment declaring that the City's community housing

requirement/policy imposed on Greystone Village, LLC to deed real property was illegal;
2.

Enter a declaratory judgment declaring that the monies expended by Greystone

Villagc, LLC to construct utilities and public improvements to the deeded lots were for the benefit of

the -public, was illegal and. therefore, Plaintiffs are entitled to reimbursement or otherwise payment
of just compensation;

3.

Award Plaintiffi just reimbursement and/or compensation for a taking of the real

property in an amount to be proven at trial, but not less that $10,000;
4.

Award Plaintiffs their costs and fees incurred in this action as permitted by law; and

5.

For such other and further relief whether in law or in equity as the Court may deem

just and proper.
OA TED this 15th day of July, 2010.

EVANS KEANE LLP
By

)/'44;.~

Victor V111egas, ~irm
Attorneys for Plaintiff

COMPLAINT- .5
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IN THE DISTRICT COURT OF l'llE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,

C•e No. CV l010-276C
~TA~EDCO~AThiT

Plaintiffs,

"·
CITY Of McCALL.

Defendant.

The above named Plaintiffs, Richard Hehr and Greystone Village, LLC (hereinafter

"Plaintiffs"), by and through their attorneys of record Evans Keane LL.P, and for causes of action
against the City of McCall (hereina:fteT "City'}, complains and alleges as follows:
NATURE OF ACTION

1.

Plaintiffs seek a declaration from the Court that the City's requirement that Plaintiffs

deed lots from its project to meet the City's community housing policy/requirement as a condition to
apProval of their land use application is unlawful and )n violation of State law and State and Federal
Constitutions.

FIRST AMENDED COMPLAINT· I
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2.

Plaintiffs also seek reimbursement for the deeded lots illegally taken by the City.

3.

Plaintiffs also seek re1mbursement for utilities and roadway improvements they were

required to bring to the deeded lots.

JURISDICTION AND VENUE
4.

Jurisdiction and Venue before this Court is proper under the Uniform Declaratory

Judgment Act, Idaho Code§ I0-1201 etseq.
5.

This matter is properly brought before this Court pursuant to Idaho Code § 1-705.

Damages due and owing to Plaintiffs are in excess of the statutory Magistrate Coun•s jurisdictional
amount under ldaho Civil Rule ofProcedure 82(c)(2XA).
THE PARTIES

6.

Plaintiff Hebr is a resident of Cahfomia and was the majority member in an Idaho

limited liability company known as Oreystone Village, LLC ("Greystone"). Greystone was the
developmenr company that developed a residential project known as Greystone Village. which is
located in McCall, Idaho.

7.

The Defendant, City ofMcCaH. is a municipal cmporation of the State ofldaho.

FACTS
(Alleged as to all Claims)
8.

Grcystone was the developer for a planned u11it development named GTeystone

Village located in tlte City of McCall.

9_

As a condition of approval of1ts land use application for a planned unit development.

the City required Greystone to pay a fee that was being collected by the City for workforce housing
(conununity housing).

10.

Greys tone was given the option of deeding lots from its development project to the

City in lieu of paying the community housing fee.

FIRST AMENDED COMPLAINT- 2

7

11 .

The number of lots that were to be deeded in lieu of paying money for community

housing had to have a fair market value equal to the required community housing fee.

12.

Greystone was required to enter into a Development Agreement as a condition of

approval of its land use application, which said Agreement contractually bound Greystone to deed
lots to the City.
13.

On July 31. 2006, Greystone deeded Lots 1, 2, 3> 4, 5, 6, 7, 8, 9, 10, Block 3,

Greystone Village No.3, to the City.

12.

In addition to deeding lots within its development project, Greystone was also

required to construct utilities and/or other public improvements to the deeded lots at Oreystone's
expense.
13.

Greystone has assigned any and all its rights, claims and interests that it may have

against the City to Richard Hehr personally.

FIRST CLAIM FOR RELIEF
(Declaratory Relief- Violation of State Law and State and Federal Constitutions)
16.

The City's practice of requiring developers. including Plaintiffs, to provide for

community housing as a condition to approval of their land use application is in excess of the City's

land use and zoning powers, in excess of its police powers, amounts to an unauthorized tax and is
therefore is illegaL

I 7.

The City has no authority n11der Idaho statute or constitution to impose commllllity

housing requirements or any similar fonn of inclusiona:ry zoning and such requirement violated
Plaintiffs right to Due Process and Equal Protection.
18.

The requirement that Greystone enter into a Development Agreement, which

provided thar it must deed real property to the City for community housing, is illegal and is violative
of state and federal law.

FIRST AMENDED COMPLAINT- 3
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The utility and roadway improvements that the City required Gt'eystone to construct

directly benefited the public as a whole. are a revenue raising measure and. therefore, constitute an
illegal tax.
20.

The imposition of community housing requirements is a disguised an impact fee.

21.

Plaintiffs are entitled to reimbursement for the fair market value of the deeded lots at

the time of transfer as wen as reimbursement for construction costs to run utilities and/or other
public improvements jn an amount to be proven at trial, but not less than S 10,000.
SECOND CLAIM FOR RELIEF

(Inverse Condemnation- Violation of State and Federal Constitution)
22.

The City required Greystone to provide for community housing, which resulted ln

Greystone being forced to deed real property to the City to meet the City's community bousing
policy/requirement as a condition of approval.

23.

The imposition of the condition by the City was to ftlrtber a public purpose and

without the payment of just compensation. which is in violation of the Idaho and Federal
Constitutions.
24.

The imposition ofthe condition that Greystone construct utility improvements and/or

other public improvements at its own expense was a t:aking of property without just compensation

and in violation of the Tdaho and Federal Constitutions.
25.

As a result of the taking. Plaintiffs have been damaged in an amount to be detennined

at trial, but not less than $10,000.

THIRD CLA1M FOR RELIEF
(Unjust Enrichment; Quantum Meruit; Equitable Restitution)
26.

The City's community housing requirement forced Greystone to deed real property to

the City and to provide utilities and public improvements to the property at Greystone's expense.

FTRST AMENDED COMPLAINT- 4
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27.

The City has received a monetary benefit and/or been unjustly eru·icl1ed through its

illegal acts.
28.

Plaintiffs arc: entitled to be made whole forthevalueofrealpropertyand construction

improvements which benefitted the City as a result of the City's iUegal acts in an amount to be
proven at trial, but not less than $l 0,000.
WHEREFORE, Plaintiffs request that this Court:

1.

Enter a declaratory judgment declaring that the City's community housing

requirement/policy imposed on Greystone Village, LLC to deed real property was illegal;
2.

Enter a declaratory judgment declaring that the monies expended by Greystone

Village, LLC to construct utilities and public improvements to the deeded lots were for the benefit of

the public, was illegal and, therefore, Plaintiffs are entitled to reimbmsement or otherwise payment
of just compensation;
3.

Award Plaintiffs just reimbursement and/or compensation for a taking oftbe real

property in an amount to be proven at trial, but not less that S 10,000;
4.

Award Plaintiffs their costs and fees incurred in this action as permitted by law; and

5.

For such other and further relief whether in law OT in equity as the Court may deem

just and proper.

DATED this 16th day of July, 2010.
EVANS KEANE LLP

By~r;~
Victor Villeg
the Fmn
Attorneys for Plaintiff

F!RST AMENDED COMPLAINT- 5
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Martin C. Hendrickson, ISB #5876
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Office: 208-388-1200
Fax: 208-388-1300
chrismeyer@givenspursley.com
mch@givenspursley.com
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Attorneys for Defendant and Counterclaimant City ofMcCall
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Plaintiffs,

v.

Case No: CV 2010-276C

ANSWER TO FIRST AMENDED
COMPLAINT
And

COUNTERCLAIM

CITY OF McCALL,
Defendant.

CITY OF McCALL,
Counterclaimant,
V.

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Counter-defendant.

ANSWER TO FIRST AMENDED COMPLAJJ'iiT AND COUNTERCLAIM
4432-4/947314_14
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COMES NOW, the City of McCall ("City''), by and through its attorneys of record,
Givens Pursley LLP, and submits this Answer to First Amended Complaint and Counterclaim
("Answer") in the above action.

GENERAL
1.

Any and all allegations contained in Plaintiffs' First Amended Complaint are

hereby denied unless specifically admitted herein.
2.

Citations to authority provided in this Answer are provided to assist Plaintiffs and

the Court. They are merely illustrative and are not offered as an exhaustive identification of
authority supporting the City's position.

NATURE OF ACTION

3.

The allegations contained in Paragraphs I, 2, and 3 of the First Amended

Complaint are statements describing Plaintiffs' claims against Defendant and the relief sought by
Plaintiffs. Defendant denies that Plaintiffs have asserted any valid claims and further denies that
Plaintiffs are entitled to any relief.

JURISDICTION, VENUE, AND PARTIES
4.

The jurisdictional allegations contained in Paragraphs 4 and 5 of the First

Amended Complaint are matters for the Court to determine. For a variety of reasons discussed
below, this Court lacks subject matter jurisdiction.

5.

The City agrees that, if this Court has jurisdiction, venue is proper.

6.

Plaintiffs' First Amended Complaint, or portions thereof, fails to state a claim

upon which relief can be granted.
7.

Plaintiffs have failed to exhaust administrative remedies.

8.

The suit is not ripe under the two special ripeness tests articulated in Williamson

County Regional Planning Commission v. Hamilton Bank ofJohnson City, 473 U.S. 172 (1985),
ANSWER TO FIRST AMENDED COMPLAI:"'T AND COUNTERCLAIM
4432-4/947314_14
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a federal case that has been adopted in Idaho in KA1ST, LLC v. County ofAda, 138 Idaho 577,
581,67 P.3d 56,60 (2003), and City ofCoeurd'Alene v. Simpson, 142 Idaho 839,845-46, 136
P.3d 310,316-17 (2006). Specifically, (1) Plaintiffs failed to seek any form ofrelieffrom the
City during the relevant time period in 2005 and 2006 and (2) Plaintiffs failed to initiate a timely
inverse condemnation action by way of judicial review of the City's actions under the Local
Land Use Planning Act, Idaho Code§§ 67-6501 to 61-6537 ("'LLUPA"). Accordingly, the Court
has no jurisdiction over the federal or state constitutional claims.
9.

Plaintiffs filed a refund request on November 25, 2009 (dated November 12,

2009) under a program developed by the City for refunds of payments made pursuant to
Ordinance Nos. 8 I 9 and 820. (See allegations in Paragraphs 40 and 41.)
10.

Plaintiffs' request for a refund in 2009 was untimely, coming years after the

actions taken by the City.
11.

Plaintiffs' request for a refund in 2009 was misplaced because they sought a

refund based on the invalidation of Ordinance Nos. 819 and 820. These ordinances are not
relevant to their applications and approvals. (See allegations in Paragraphs 40 and 41.)
12.

The City acted lawfully in denying Plaintiffs' refund request in 2009.

13.

Refrarning the question as a due process violation does not change the result

described in Paragraph 8 above. 13B Charles Alan Wright and Arthur R. Miller, Federal

Practice and Procedure§ 1238 (3rd ed. 2004).
14.

Plaintiffs' takings allegations are based on a class of regulatory takings known as

exactions. These do not fall within the class of takings known as physical takings. For this
reason, the exception to Williamson County's finality requirement (one of the two special

ANSWER TO FIRST AME~'DED COMPLAINT ASD COUNTERCLAIM
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ripeness requirements) for physical takings is not applicable. Nor are any of the other exceptions
applicable.
15.

Plaintiffs have failed to identify a cause of action for their federal constitutional

claims. The exclusive cause of action for these claims is provided by the Civil Rights Act of
1871,42 U.S.C. § 1983 ("§ 1983"). Azul-Pacifica, Inc. v. City ofLos Angeles, 973 F.2d 704,
705 (91h Cir. 1992), cert. denied, 506 U.S. 1081 (1993) ("Plaintiffhas no cause of action directly

under the United States Constitution. We have previously held that a litigant complaining of a
violation of a constitutional right must utilize 42 U.S.C. § 1983."). For reasons discussed below,
§ 1983 is not available to these Plaintiffs.
16.

On information and belief, the real party in interest is Steven P. Benad. This

action is not prosecuted by the real party in interest and is therefore subject to dismissal under
Idaho R. Civ. P. 17(a).
17.

Steven P. Benad is an indispensable party, and he has not been joined.

18.

On information and belief, the Greystone Village development has been subject to

extensive litigation including bankruptcy. The City is without knowledge of the current
ownership of the project. To the extent that the ownership has been conveyed to other persons,
neither of the Plaintiffs is the real party in interest and the other persons now owning the
development are indispensable parties.
19.

As to the allegations contained in Paragraph 6 ofthe First Amended Complaint,

the City is without knowledge or information sufficient to form a belief as to the relationships
among or the residency of Plaintiff Richard Hehr, Plaintiff Greystone Village, LLC, and nonparty Steven P. Benad. The City therefore denies the allegations in Paragraph 6 pursuant to
Idaho R. Civ. P. Rule 8(b). The original applications, the approvals and recommendations issued
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by the City and/or its Planning and Zoning Commission, and the minutes from their meetings
and hearings all state that the entitlements are held solely in the name of non-party Steven Benad
(aka Steven P. Benad). Certain other application materials, however, inconsistently identity the
owner of the project as Steven Benad and/or Greystone Village, LLC. Hereinafter, "Applicant"
refers collectively to Steven P. Benad and Greystone Village, LLC.
20.

The City admits that it is a municipal corporation of the State of Idaho as stated in

Paragraph 7 of the First Amended Complaint.
FACTS

21.

With respect to the allegations contained in Paragraph 8 of the First Amended

Complaint and to all subsequent references to "Greystone" as a party, the City reasserts its

response set out in Paragraph 19 above. The City admits that the planned unit development and
subdivision known as Greystone Village is located in the City of McCall.
22.

As to the allegations contained in Paragraphs 9, 10, and 11 and the first Paragraph

12 of the First Amended Complaint, the City admits that the Applicant was required to enter into
a Development Agreement as a condition of approval of its applications for a planned unit
development and a subdivision, and that the Development Agreement contained a provision by
which the Applicant committed to deed certain lots within the development to the City for
affordable community housing. The City denies the remainder of the allegations contained in
said paragraphs.
23.

Specifically, the City states that it was not the City but the Applicant who

proposed the requirement respecting conveyance of lots to the City for affordable community
housing, and that the Applicant did so of its own volition.
24.

The City approved the requirement proposed by the Applicant.
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25.

The voluntary nature of the Applicant's actions with respect to affordable

community housing is reflected in the following. The City's Findings and Conclusions state:
"While the applicant is not required to provide a Community Housing Plan, the applicant has
agreed to deed the nine single family residential lots that constitute Phase 3 of the project to the
City of McCall to provide Community Housing." Findings and Conclusions- Approval of final
plat for PUD-05-2 (Finding No. 16 at page 8) (a true and correct copy of which is attached hereto
as Exhibit A and incorporated by reference as if set forth in full); Findings and Conc1usions Approval of final plat for SUB-05-4 (Finding No. 16 at page 8) (a true and correct copy of which
is attached hereto as Exhibit B and incorporated by reference as if set forth in full).
26.

The voluntary nature of the Applicant's actions with respect to affordable

community housing is reflected in the following. The Minutes of the City ofMcCall Planning
and Zoning Commission dated May 3, 2005 state that the Chairman ofthe Commission
described affordable community housing as "without City law behind me" and further stated,

"It's more constructive ifit' sa voluntary project." Minutes at 7 (a true and correct copy of
which is attached as Exhibit C and incorporated by reference as if set forth in fuU).
27.

The voluntary nature of the Applicant's actions with respect to affordable

community housing is reflected in the following. The Minutes of the McCall City Council dated
April27, 2006 state as follows: "Roger Millar, Deputy City Manager, introduced this agenda bill,
stating that the developer will deed nine lots to the City for community housing. Steve Benad
introduced himself as the developer for Greystone Village, and explained to Council that he wanted
to get some community housing built and available as soon as possible." Minutes at 3 (a true and
correct copy of which is attached as Exhibit D and incorporated by reference as if set forth in full).
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28.

The voluntary nature of the Applicant's actions with respect to affordable

community housing is reflected in the following. The Development Agreement states:
"WHEREAS, the said approvals contain various conditions on which the City and Greystone
Village have reached agreement and which agreement the City and Greystone Village desire to
memorialize." Development Agreement at 1 (a true and correct copy of which is attached as
Exhibit E and incorporated by reference as if set forth in full).
29.

Plaintiffs have had in their possession or have had access to each of the documents

described in Paragraph 25, 26, 27, and 28 above.
30.

Prior to its refund request in November of2009 (see allegations in Paragraphs 9

through 12), Plaintiffs never disputed to the City the statements quoted in Paragraph 25, 26, 27, and
28 above.
31.

Plaintiffs have never asked the City to correct any of the statements quoted in

Paragraph 25, 26, 27, and 28 above.
32.

Plaintiffs never advised the City that they entered into the Development Agreement

under protest.
33.

Plaintiffs never advised the City that they agreed to the conditions stated in the

approvals for PUD-05-2 and SUB-05-4 under protest.
34.

Plaintiffs never advised the City that the conveyance of1and to the City pursuant to

the Development Agreement was done under protest.
35.

Plaintiffs never cautioned the City that it should not rely on promises made in the

Development Agreement.
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36.

Plaintiffs never cautioned the City not to undertake improvements on land conveyed

to the City pursuant to the Development Agreement or to make other irretrievable commitments
with respect to that land.
37.

Plaintiff Richard Hehr and non-party Steven Benad both attended the

groundbreaking ceremony for the new affordable community housing being constructed on the
donated residential lots. Neither of them made any oral or written objections to the use of the
donated lots for affordable community housing. Both of them posed for pictures with the thenMayor following the Mayor's public remarks thanking them for their donation.
38.

The City relied on the promises and obligations in the Development Agreement by

undertaking improvements to the property conveyed to it and by entering into contracts and/or
leases with respect to the property.

39.

The City's reliance described in Paragraph 38 was reasonable under the

circumstances described in Paragraphs 30 through 37.

40.

Neither the conditions of approvals for PUD-05-2 and SUB-05-4 nor the obligations

regarding affordable community housing set out in sections 7.1 and 7.2 of the Development
Agreement were premised on the City's inclusionary housing and community housing fee
ordinances (Ordinance Nos. 819 and 820).

41.

The City's inclusionary housing and community housing fee ordinances (Ordinance

Nos. 819 and 820) were adopted on or about February 23, 2006, over a year after the applications
were filed for PUD-05-2 and SUB-05-4. Accordingly, these applications were "grandfathered" and
were not subject to any obligation to provide affordable community housing. The City never took
the position that Ordinance Nos. 819 and 820 were applicable to the holders of entitlements under
PUD-05-2 and SUB-05-4.
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42.

The City admits the truth of the allegations contained in first Paragraph 13 of the

First Amended Complaint.
43.

As to the allegations contained in the second Paragraph 12 (which is actually the

14th Paragraph) of the First Amended Complaint regarding requirements that the Applicant

construct utilities and other improvements on the property conveyed to the City, the City admits
that the developer made certain improvements.
44.

The developer failed, however, to make all improvements promised in the

Development Agreement. Certain improvements on other parts of the Greys tone Village project
(other than the residential lots deeded to the City) were never completed.
45.

The City notes, however, that the improvements on the residential lots deeded to

the City were required because the property was originally planned by the Applicant as part of
the development project. As discussed above, the Applicant's subsequent decision to convey the
residential lots, with improvements, to the City was a voluntary act which it proposed to the City.
46.

The second Paragraph 13 (which is actually the 15 1h Paragraph) of the First

Amended Complaint alleges that Greystone has assigned all of its rights, claims, and interests
that it may have against the City to Richard Hehr personally. The City is without knowledge or
information sufficient to form a belief as to the truth of the allegation respecting the assignment
and therefore denies the same at this time pursuant to Idaho R. Civ. P. Rule 8(b).

PLAINTIFFS' FIRST CLAIM FOR RELIEF
47.

The City denies the allegations contained in Paragraphs 16, 17, 18, 19, 20, and 21

of the First Amended Complaint.

PLAINTIFFS' SECOND CLAIM FOR RELIEF
48.

The City denies the allegations contained in Paragraphs 22, 23, 24, and 25 of the

First Amended Complaint.
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PLAI.l'.1IFFS' THIRD CLAIM FOR RELIEF

49.

The City denies the allegations contained in Paragraphs 26, 27, and 28 of the First

Amended Complaint.
FIRST AFFIRlCVIATIVE DEFENSE:
STANDING
50.

Based on Plaintiffs' representation that Greystone assigned any and all rights,

claims, and interests that it may have against the City to Richard Hehr personally, Greystone, by
its own admission against interest, lacks standing to bring this suit against the City.
51.

In the alternative, constitutional taking and due process claims may not be

conveyed by contract independent of title to the underlying real estate development.
Accordingly, even if it is true that Greystone Village, LLC, assigned all its rights, claims, and
interests that it may have against the City to Richard Hehr personally, this is insufficient to
confer standing on Richard Hehr.
52.

To the extent that ownership of Greystone Village, LLC, has been conveyed to

other persons, Plaintiffs lack standing to pursue the constitutional claims associated with the
development. Palazzolo v. Rhode Island, 533 U.S. 606, 627-30 (2001) (regulatory taking claim,
but not physical taking claim, is transferred to new owner).
53.

In any event, Plaintiffs have failed to meet their burden of stating facts (such as

current ownership of the underlying development) sufficient to demonstrate standing.

SECOND AFFIRMATIVE DEFENSE:
VOLUNTARY NATURE OF ACTION
54.

Because Plaintiffs agreed to the conveyance of the residential lots to the City and

voluntarily negotiated and entered into the Development Agreement, any property conveyed or
improvements constructed pursuant to that contract are not taxes or fees. KMST, UC v. County

ofAda, 138 Idaho 577, 67 P.3d 56 (2003).
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THIRD AFFIRMATIVE DEFENSE:
EXHAUSTION, RIPENESS, AND RELATED BARRIERS TO JUDICIAL REVIEW
55.

Plaintiffs failed to exhaust, or even initiate in a timely fashion, the opportunities

for review and reconsideration including objecting at the time of the application process,
administrative appeals, and judicial review, available under the laws of the State of Idaho. Idaho
Code§§ 67-5271, 67-652l(l)(d}, 67-6519(4); KMST, LLCv. County ofAda, 138 Idaho 577,67
P.3d 56 (2003); Rollins v. Blaine County, 147 Idaho 729, 215 P.3d 449 (2009).
56.

Plaintiffs' refund request in 2009 (see allegations in Paragraphs 9 through 12) was

untimely and ineffective and does not satisfy the requirement for timely exhaustion.
57.

Exceptions to the exhaustion requirement are not applicable to this "as applied"

constitutional challenge. White v. Bannock County Comm 'rs, 139 Idaho 396, 80 P.3d 332
(2003).
FOURTH AFFIRMATIVE DEFENSE:
IF TAKINGS CLAIM IS DISMISSED, DECLARATORY RELIEF IS MOOT
58.

The central feature of Plaintiffs' First Amended Complaint is a taking claim (that

is, a claim for inverse condemnation). The due process claim is a meaningless restatement of the
takings claim that adds nothing to the takings claim. This takings claim, though improper for
other reasons, is not moot. Because the nine residential lots already have been conveyed, the
development of Greystone Village has not been delayed, and there is no further pending action of
the City, the declaratory relief sought by Plaintiffs amounts to a purely academic commentary on
the law of takings. Accordingly, if the takings claim is dismissed, the request for declaratory
relief is moot, is not premised on a case or controversy, and is not a proper subject for judicial
action.
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FIITH AFFIRMATIVE DEFENSE:
OTHER EQUITABLE DEFENSES
59.

Plaintiffs' claims are based on a course of voluntary conduct by them, including

making promises, agreeing to conditions on entitlements, and entering into binding contracts.
Plaintiffs sat on their rights by failing to timely raise objections that are now the subject of this
lawsuit. The City relied upon the promises made by Plaintiffs in the application and
Development Agreement. Accordingly, Plaintiffs are estopped and barred from receiving any
relief by the equitable defenses of waiver, promissory estoppel, estoppel, detrimental reliance,
and laches.

SIXTH AFFIRMATIVE DEFENSE:
STATUTES OF LIMITATIONS
60.

All or a portion of Plaintiffs' claims are barred by the failure to bring an action

against the City within the time limits established by the Idaho Legislature in the applicable
statutes oflimitations including, without limitation, Idaho Code§§ 5-219(4), 5-224, 6-906, 6-911
and 50-219.
61.

Claims under§ 1983 are subject to the two-year statute oflimitations for personal

injury (torts), Idaho Code§ 5-219(4). Wilson v. Garcia, 471 U.S. 261,266-67 (1985); Owens v.

Okure, 488 U.S. 235,249-50 (1985); Wallace v. Kato, 549 U.S. 384,387 (2007); McCabe v.
Craven, 145 Idaho 954, 957, 188 P.3d 896, 899 (2008); Osborn v. Salinas, 131 Idaho 456, 458,
958 P.2d 1142, 1144 (1998); Idaho State Barv. Tway, 128 Idaho 794,798,919 P.2d 323,327
(1996); Mason v. Tucker and Assoc.. 125 Idaho 429,436, 871 P.2d 846, 853 (1994); Herrera v.

•

Conner, 111 Idaho 1012, 1016, 729 P.2d 1075, 1079 (Idaho Ct. App. 1987); Henderson v. State,
110 Idaho 308, 31 0-11, 715 P .2d 978, 980-81 ( 1986). The Ninth Circuit has followed this rule

with respect to inverse condemnation actions under§ 1983. Hacienda Valley Mobile Estates v.

City ofMorgan Hill, 353 F.3d 651,655 (91h Cir. 2003). All ofthe actions described in the First
A"'SWER TO FIRST AMENDED COMPLAINT AND COUNTERCLAi!'\'1
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Amended Complaint occurred more than two years prior to the filing of this lawsuit. Although
Plaintiffs failed to plead § 1983, all federal constitutional claims are subject to this two~year
statute of limitations for personal torts.
To the extent the First Amended Complaint (or any further amendment thereof)

62.

sounds in tort, it is barred by Plaintiffs' failure to meet procedural requirements and deadlines
established in Idaho Code §§ 6~906 and 6-911.
63.

The relief sought by Plaintiffs is in the nature of inverse condemnation. Although

other, shorter statutes of limitation may also apply, the statute of limitations for an inverse
condemnation action in Idaho is four years. Idaho Code § 5-224; Wadsworth v. Idaho

Department ofTransportation, 128 Idaho 439,442,915 P.2d 1, 4 (1996).
64.

The gravamen of Plaintiffs' lawsuit is that it was required to convey nine

residential lots to the City.
65.

This requirement is found in the land use entitlements and the Development

Agreement.
66.

The Applicant's agreement to convey nine residential lots to the City was

recognized and made a condition of the final plat approvals for SUB-05-4 and PUD-05-2 on
April27, 2006.
67.

The Development Agreement, which included a provision that Greystone deed

nine residential lots to the City, was executed by Greystone on May 3, 2006.

68.

This action was filed by Plaintiffs on or about July 15, 2010, more than four years

later than these events, in violation of the four-year statute oflimitations set out in Idaho Code

§ 5-224.
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69.

The fact that the lots were not actually conveyed until July 31, 2006 does not

bring the action within this statute oflimitations, because the obligation to convey arose earlier
and was clear and express.
70.

In addition, the First Amended Complaint violates the six-month statute of

limitations set out in Idaho Code§ 50-219 which provides that "[a]ll claims for damages against
a city must be filed as prescribed by chapter 9, title 6, Idaho Code."
71.

Plaintiffs filed no tort claim notice with the City.

72.

Exhaustion and ripeness principles discussed above require Plaintiffs to have

sought relief from the City, or at least to have expressed their concerns in a timely fashion,
before bringing this lawsuit. Such action should have occurred in 2005 or 2006- well over six
months ago. Plaintiffs should not be excused from the six-month statute oflimitations under
Idaho Code§ 50-219 by their failure to take appropriate actions in 2005 and 2006.
COUNTERCLAIM

By way of Counterclaim against Plaintiffs/Counter-defendants, the City complains and
alleges as follows:
73.

The allegations contained in Plaintiffs' First Amended Complaint, as admitted or

denied by the foregoing Answer are hereby incorporated herein by this reference and restated as
if set forth in full.
74.

In order to avoid unnecessary repetition, the City hereby incorporates into its

Counterclaim by this reference Paragraphs 6 through 19, Paragraphs 23 through 41, Paragraphs
44 and 45, and Paragraphs 50 through 72 of its Answer. Counter-defendants are required to
admit or deny each ofthese averments per Idaho R. Civ. P. 8(b) as if the averments were set out
in full.
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PARTIES AND JURISDICTION
75.

Counterclaimant the City of McCall is a municipal corporation located in Valley

County, Idaho.
76.

Counter-defendant Richard Hehr is an individual. According to Plaintiff's First

Amended Complaint, he resides in the state of California. Counter-defendant Greystone Village,

LLC, is an Idaho limited liability company.
77.

Although the City contends that Steven P. Benad is the real party in interest and

an indispensable party (see Paragraphs 16, 17, and 19 above), he is not named as a Counterdefendant in the City's Counterclaim because he has not breached the Development Agreement
by bringing this litigation.
78.

This Court has jurisdiction over this Counterclaim pursuant to Idaho Code §§ 1-705

and 5-514.
79.

Venue is proper in Valley County pursuant to Idaho Code§ 5-404.
FACTS

80.

As part of its applications for a planned unit development (PUD-05-2) and a

subdivision (SUB-054), Greystone agreed to negotiate and enter into a Development Agreement
with the City.
81.

The City and Greystone negotiated the terms of the Development Agreement in

April of 2006.
82.

The City and Greystone executed the Development Agreement on or about May 3,

2006, and the Development Agreement was recorded in the real property records of Valley County
on May 4, 2006 as Instrument Number 308495. A true and correct copy of the Development
Agreement is attached hereto as Exhibit E and incorporated by reference as if set forth in full.
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83.

Section 7.1 of the Development Agreement provides, in relevant part, "Greystone

Village shall deed to the City of McCall, nine (9) affordable housing lots located along McCaii
Avenue as shown on the plat for Greystone Village as Phase III."

COUNT I:
BREACH OF CONTRACT
84.

The City incorporates Paragraphs 73 through 83 of its Counterclaim, including each

of those Paragraphs of its Answer identified in Paragraph 74, as if set forth in full.
85.

The Development Agreement is a valid and binding contract between Greystone

and the City of McCall.
86.

The City has fully and faithfully performed aU of its obligations under the

Development Agreement.
87.

To the extent that Greystone has assigned its rights under the Development

Agreement to Richard Hehr, Richard Hehr is liable for any breach of the Development Agreement.
88.

Counter-defendants have breached the Development Agreement by demanding that

the City reimburse them for the value of the lots that were deeded to the City pursuant to the
Development Agreement.
89.

The purpose of the lawsuit filed by Plaintiffs/Counter-defendants is to undo the

agreement reached by the parties in the Development Agreement and thereby to avoid the
obligations undertaken by Greystone in the Development Agreement.
90.

The lawsuit filed by Plaintiffs/Counter-defendants is meritless.

91.

Counter-defendants have breached the Development Agreement by filing a

meritless suit against the City seeking reimbursement of the value of the lots that were deeded to the

City by Greystone pursuant to the Development Agreement.
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92.

As a result of the actions of the Counter-defendants in demanding reimbursement

from the City for the value of the lots that were deeded to the City by Greystone pursuant to the
Development Agreement and in bringing suit against the City seeking reimbursement of the value
of the lots that were deeded to the City by Greystone pursuant to the Development Agreement, the
City has been forced to incur expenses in response and has therefore sustained damage.

ATTORNEYS' FEES AND COSTS
93.

As a result of the filing of this action, the City has been forced to retain counsel in

defense of Plaintiffs' claims and to prosecute its Counterclaim and therefore requests that it be
granted its reasonable attorneys' fees and costs incurred in this action pursuant to section 12.2 of
the Development Agreement, Idaho Code§§ 10-1210, 12-120, 12-121, 12-117; 42 U.S.C.

§ 1988, Rule 54 of the Idaho Rules of Civil Procedure, and other state and federal law.

PRAYER FOR RELIEF
WHEREFORE, Defendant and Counterclaimant, City of McCall, requests that the Court
enter judgment as follows:

I.

Dismissing Plaintiffs' First Amended Complaint for lack of jurisdiction;

2.

Dismissing Plaintiffs' First Amended Complaint on the merits;

3.

Entering judgment in favor ofDefendant!Counterclaimant on its Counterclaim;

4.

Awarding Defendant!Counterclaimant its costs and attorneys' fees incurred
herein; and

5.

For such other and further relief as the Court deems appropriate under the
circumstances of the case.
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DATED this 31st day of August, 2010.
GIVENS PURSLEY, LLP

By:~94~
Christopher H. Meyer

Attorneys for Defendant and Counterclaimant
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List of Exhibits
Exhibit A:

City's Findings and Conclusions- Approval of final plat for PUD-05-2
(4/27/2006)

Exhibit B:

City's Findings and Conclusions- Approval of final plat for SUB-05-4
(4/27/2006)

Exhibit C

Minutes of the City of McCall Planning and Zoning Commission (5/3/2005)

Exhibit D

Minutes of the McCall City CoWlcil (4-27-2006)

Exhibit E

Development Agreement (5/3/2006)
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CERTIFICATE OF SERVICE
I hereby certify that on the 31st day of August, 2010, a true and correct copy of the

foregoing was served by the following means:

Jed Manwaring

Victor Villegas
Evans Keane LLP
1405 West Main
P.O. Box 959
Boise, ID 83701-0959
jmanwaring@evanskeane.com
vvillegas@evanskeane.com

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile
Email
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MCCALL CITY COUNCIL PLANNING AND ZONING COMMISSION
FINDINGS AND CONCLUSIONS REGARDING
APPLICATION FOR

fiNAL PLAT APPROVAL

PUD-05-2
Greystone Village
Phase 1, 2, & 3

The Council finds that:

1. An application for approval of a final plan, pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described below:
A parcel of land located in PORTIONS OF Gov't Lots 1 and 2, Section 9, AND A
PORTION OF GOV'T LOT 3, SECTION 4, Township 18 North, Range 3 East,
Boise Meridian, McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast corner of Section 9, T.18 N., R 3 E., B.M., McCall,
VAlLEY County, Idaho; thence N 89°52'11'' W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE corner of Gov't Lot 1, of said Section
9; thence S 0°07'37" W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74"59'53" W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S o•23'10" W ALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TO A POINT;
THENCE N 75"01'25" W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8°10'00", TANGENTS OF
31.11 FEET, AND A CHORD WHICH BEARS N 79"30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET. SAID CURVE
HAVING A RADIUS OF 435.21 FEET, A CENTRAL ANGLE OF 15.26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEARSS 88.40'50" W
116.97 FEET TO A POINT;
THENCE S 8"33'29" W 233.09 FEET TO A POINT;
THENCE S 6"58'20" W 56.60 FEET TO A POINT;
THENCE S 8"29'12" W 20.40 FEET TO A POINT;
THENCE N 87.49'38" W 211.52 FEET TO A POINT;
THENCE S 8"27'31" W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86"45'16" W ALONG SAID NORTH BOUNDARY 162.74 FEET TO A
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8°42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81 "25'25" W ALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 8"39'19" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED 219.41 FEET TO A POINT;
THENCE S 87.23'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
17.40 FEET TO A POINT;
THENCE N 14.37'26" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED AND MILL PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBD/VJSION,
SAID POINT BEING ON THE NORTH LINE OF SAID GOV'T LOT 1 AND
SOUTH LINE OF GOV'T LOT 3, SECTION 4;
THENCE S 89"23'00" E ALONG SAID COMMON GOV'T LOT LINES 51.55
FEET TO A POINT;
THENCE N 14"41'57" E 593.94 FEET TO A POINT;
THENCE S 75.18'03" E 75.00 FEET TO A POINT;
THENCE S 14.41'57'' W 701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72.,19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARSS 37"57'13" E
513.53 FEET TO A POINT;
THENCE S 74.59'53" E 164.94 FEET TO THE REAL POINT OF BEGINNING
OF THIS SUBDIVISION.
SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.
2. The property in question is located in the CB Central Business and the B Medium
Density Residential zoning districts.
3. The applicant is requesting final plan approval to create a planned unit development
containing 9 residential lots and 24 town homes on 11.71 acres.
4. A companion application (SUB-05-4} requests final plat approval of a subdivision
containing 9 residential lots and 24 town homes on 11.71 acres, located on the north
side of Hemlock Street, between Mill Road and DaVis Street
5. The McCall Planning & Zoning Commission held a properly posted and noticed
public hearing on April 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A
transcribable record was made of each public hearing.
6. The Commission received public testimony, reviewed correspondence, and reviewed
staff reports dated April4, 2005 and April 27, 2005 for preliminary plan and plat
approval.

7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27, 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future Land Use Map (Figure 6) identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business District' and 'Medium Density Residential' future land
uses.
9. The Commission concluded that the proposed preliminary plan meets the
requirements of MCC 3-21, subject to certain conditions.
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10. The preliminary plan for PUD-05-2, Greystone Village, was approved, subject to the
foUowing conditions:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right~of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.
2. The applicant shall construct sidewalks to City standard on both sides of

Roosevelt Avenue from Hemlock Street to McCall Avenue.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement.

6. The applicant shalt construct a bicycle path to City specifications from
McCall Avenue to Davis Street.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street.
8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
L Roosevelt Avenue and Hemlock Street

ii. Roosevelt Avenue and McCall Avenue
11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Ughtlng
12. Any perimeter fencing shall conform with the foNowing:

i. Perimeter fencing means fencing which, in the opinion of the

Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen {15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit.
13. AU shared driveways shall meet the following conditions:

i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared
driveways per JFC 508.501.

iv. Hydrant spacing shall be par Table C105.1 of Appendix C of lFC.
v. The applicant shall prepare a plan detaifing hydrant locations to be
submitted with the final plat application.
14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to Include:

i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including bermfng between
the bicycle path and the north property line.
iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborlst shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant.

16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.

17. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,
dwelling units with the PUD.
McCall City Council
Findings and Conclusions Regarding Final Plan Approval
PUD 05·2: Greystone Village

page4
April 27, 2006

35

18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east.
19. The applicant shall negofiate a development agreement with the City prior
to submjttal Qf the PUD final plan app)ication.

20. The applicant shall consider the following ln developing the Declaration of
CCR's to be submitted wi1h the PUD final plan application:
i. The CCR's should include the six single family lots and not be

written exclusively for townhouse development.

ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, Is an error.
iv. Paragraph 5. 7.1 - define "fiscal year".

v. Paragraph 13.1- revise the date specified.
vi. Prepare a separate document for a Home Owner's Association

Bylaws and Articles of Incorporation.
11. The Commission concluded that the final 'plan met the following conditions of
approval:
1. The applicant shall realign Mill Point Drive to connect directly to

Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue ~nd shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. Mill Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street.
2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to Mccall Avenua. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to McCall Avenue according McCall City standards.
3. Any parking on Roosevelt Avenue shall be designed to City standard and

signed to prohibit overnight parlting during snow events. The applicant
has agreed to design parking according to the McCall City standards and
signs will be posted to prohibit overnight parking.
4. Tl1e shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
The shared driveways in this condition are not part of Phase I, II, or Ill.
This condition will apply to a future phase.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement. An easement has
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been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.
6. The applicant shall construct a bicycle path to City specifications from

McCall Avenue to Davis Street. The bicycle path is not part of Phase I, fl,
or Ill but will be completed in a future phase.
7. The applicant shali dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street The
easement will be discussed In the development agreement and built as a
future phase.

8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and

the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path. The
applicant will construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.
9. The applicant shail provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street. The pedestrian scale
lightJng will be constructed with the bike path during a future phase.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:

i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue
The appflcant will provide street lighting for the above referenced
locations as shown on the PUD final plan.
11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor lighting.
12. Any perimeter fencing shall conform with the following:
L Perimeter fencing means fencing which, in tile opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property wlth no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shalt have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42} inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
McCall City CouncH
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proposed subdivision or requested via a conditional use permit.
The applicant has agreed to obtain the Commission's approval for

fencing or obtain a conditional use permit.
13. All shared driveways shall meet the following conditions:

i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.

·

ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.

iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C1 05.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be

submitted with the final plat application.
14. All driveways will be constructed to the requirements listed above and are

shown on the final plaflplan.
15. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to Include:
i. Landscaping along both sides of Roosevelt Avenue.

ii. Landscaping along the bicycle path, including berming between
the bfcycle path and the north property line.
iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
16. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of~way shall be the responsibility of the

applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant. The applicant
has submitted sufficient landscaping plans.
17. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application. The City Engineer approved construction plans
and final plat/plan for Phase I and II.

18. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commisston will review and approve as part of
a Design Approval Process for the design of all multi-family, or two family,
dwelling units with the PUD. The applicant submitted elevations of the
townhouses.
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19. The applicant shall provkle a permanent emergency access and drainage
easement as shown on lhe plat between units 55 and 56 for the benefit of
property owners to the east. The easement is shown on the final plan
and will be discussed in the development agreement.
20. The applicant shall negotiate a development agreement with 1he City prior
to submittal of the PUD final plan appUcatfon.

21. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the nine single family lots and not be
written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should

consider the option to use satellite for television, and It may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16 -refers to paragraph 4.17, is an error.
iv. Paragraph 5.7. 1 -define "fiscal year".
v. Paragraph 13. i -revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.
12. The final plan for PUD-Q5-2, Greystone Village, was recommended for approval by
the Planning and Zoning Commission, subject to the folfowing conditions that shall
be met before the City staff places the application on the City Council agenda for
consideration:
a. The applicant shall sign a development agreement with the City pursuant
to MCC 9-6-06.
.
b. The applicant shall submit electronic files of the final plat in a form
specified by the City.

13. The applicant has met conditions a and b set by the Planning and Zoning
Commission.
14. On February 23, 2006, the McCall City Council adopted an Amended Wastewater
Policy (Resolution-06-8}.

15. The Wastewater Policy restricts the issuance of building permits.
16. While the applicant is not required to provide a Community Housing Plan, the
applicant has agreed to deed the nine single family residential lots that constitute
Phase 3 of the project to the City of McCall to provide Community Housing.
The Council concludes that:
1. The proposed final plan meets the requirements of McCall City Code, Title 9.

McCaH City Council
Findings and Conclusions Regarding Finar Plan Approval
PUD 05-2: Greystone Village

page 8

April27,2006

39

2. The City of McCall Wastewater Policy {Resolution 06-08) provides a mechanism
whereby adequate wastewater capacity can be provided to support the subdivision
while protecting the public health, safety and welfare. Building permits for lots in the
subdivision will be issued in conformance with the Wastewater Policy, as now enacted,
and as may be modified by Council in the future.

3. The City of McCall accepts the nine single family residential deeded lots from the
applicant and the applicant will receive the associated benefits of !he community
housing contribution in the building permit allocation process.
4. The final plan for PUD-05-2, Greystone Villaga, is hereby approved with the
following conditions:
1. The applicant shall submit electronic files of the final plan in a form specified by
the City before recording the finat plat

Dated: April 27, 2006

~~
Mayor

Attest:

JnneYOik

.

City Clerk
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EXHIBITB

41

MCCALL CITY COUNCIL
FINDINGS AND CONCLUSIONS REGARDING
APPLICATION FOR
FINAL PLAT APPROVAL

SUB-05-4
Greystone Village
Phase 1, 2, & 3

The Council finds that:
1. An application for approval of a final plat, pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described below:
A parcel of land located in PORTIONS OF Gov't Lots 1 and 2, Section 9, AND A
PORTION OF GOV'T LOT 3, SECTION 4, Township 18 North, Range 3 East.
Boise Meridian, McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast comer of Section 9, T.18 N., R 3 E., B.M., McCall,
VALLEY County, Idaho; thence N 89°52'11" W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE corner of Gov't Lot 1, of said Section
9; thence S 0°07'37" W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74°59'53" W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S 0°23'10" W ALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TO A POINT;
THENCE N 75°01'25" W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8°10'00", TANGENTS OF
31.11 FEET, AND A CHORD WHICH BEARS N 79°30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET, SAID CURVE
HAVING A RADIUS OF 435.21 FEET, A CENTRAL ANGLE OF 15.,26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEAR~ S 88°40'50" W
116.97 FEET TO A POINT;
THENCE S 8.,33'29" W 233.09 FEET TO A POINT;
THENCE S 6°58'20" W 56.60 FEET TO A POINT;
THENCE S 8°29'12" W 20.40 FEET TO A POINT;
THENCE N 87.,49'38" W 211.52 FEET TO A POINT;
THENCE S 8°27'31" W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86°45'16" W ALONG SAID NORTH BOUNDARY 162.74 FEET TO A
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8°42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81°25'25" W ALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 8°39'19" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED 219.41 FEET TO A POINT;
THENCE S 8r23'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
17.40 FEET TO A POINT;
THENCE N 14°37'26" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED AND MILL PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBDIVISION,
SAID POINT BEING ON THE NORTH LINE OF SAID GOV'T LOT 1 AND
SOUTH LINE OF GOV'T LOT 3, SECTION 4;
THENCE S 89°23'00" E ALONG SAID COMMON GOV'T LOT LINES 51.55
FEET TO A POINT;
THENCE N 14°41'57" E 593.94 FEET TO A POINT;
THENCE S 75°18'03" E 75.00 FEET TO A POINT;
THENCE S 14°41'57" W 701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72°19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARSS 37°57'13fl E
513.53 FEET TO A POINT;
THENCE S 74°59'53" E 164.94 FEET TO THE REAL POINT OF BEGINNING
OF THIS SUBDIVISION.
SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.
2. The property in question is located in the CB Central Business and the B Medium
Density Residential zoning districts.
3. The applicant is requesting final plat approval to create a subdivision containing 9
residential lots and 24 townhomes on 11.71 acres.
4. A companion application (PUD-05-2) requests final plan approval of a Planned Unit
Development for a subdivision containing 9 residential lots and 24 townhomes on
11.71 acres, located on the north side of Hemlock Street, between Mill Road and
Davis Street.
5. The McCall Planning & Zoning Commission held a properly posted and noticed
public hearing on April 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A
transcribable record was made of each public hearing.
6. The Commission received public testimony, reviewed correspondence, and reviewed
staff reports dated April 4, 2005 and April 27, 2005 for preliminary plan and plat
approval.

7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27, 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future Land Use Map {Figure 6) identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business District' and 'Medium Density Residential' future land
uses.

9. The Commission concluded that the proposed preliminary plat meets the
requirements of MCC 3-21, subject to certain conditions.
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10. The preliminary plat for SUB-05-4, Greystone Village, was approved, subject to the
following conditions:

1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.
2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.

4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement.

6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street.

7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street.

8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street.

10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:

i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting

12. Any perimeter fencing shall conform with the following:
i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
McCall City Council
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42} inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15}
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit.
13. All shared driveways shall meet the following conditions:
i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.

ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.

14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including berming between
the bicycle path and the north property line.
iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant.

16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.

17. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,
dwelling units with the PUD.
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18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east.

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.

20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the six single family lots and not be
written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television. and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.
iv. Paragraph 5.7.1 -define "fiscal year".
v. Paragraph 13.1 -revise the date specified.
vi.

Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.

11. The Commission concluded that the final plat met the following conditions of
approval:

1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. MiH Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street.

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to McCall Avenue according McCall City standards.
3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events. The applicant
has agreed to design parking according to the McCall City standards and
signs will be posted to prohibit overnight parking.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
The shared driveways in this condition are not part of Phase I, II, or Ill.
This condition wil apply to a future phase.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The speciftCS of this easement
shaU be addressed tn the development agreement An easement has
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been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.
6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street. The bicyde path is not part of Phase I, II,
or Ill but will be completed in a future phase.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street. The
easement will be discussed in the development agreement and built as a
future phase.
8.

The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path. The
applicant will construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street. The pedestrian scale
lighting will be constructed with the bike path during a future phase.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i.

Roosevelt Avenue and Hemlock Street

ii. Roosevelt Avenue and McCall Avenue
The applicant will provide street lighting for the above referenced
locations as shown on the PUO final plan.
11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting.
12. Any perimeter fencing shall conform with the following:

i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two {42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
McCall City Council
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proposed subdivision or requested via a conditional use permit.
The applicant has agreed to obtain the Commission's approval for
fencing or obtain a conditional use permit.
13. All shared driveways shall meet the following conditions:
i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.

iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.
14. All driveways will be constructed to the requirements listed above and are
shown on the final plat/plan.
15. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.

ii. Landscaping along the bicycle path, including berming between
the bicycle path and the north property line.
iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.

16. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant. The applicant
has submitted sufficient landscaping plans.

17. The applicant shall submit construction drawings for street. snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application. The City Engineer approved construction plans
and final plat/plan for Phase I and II.

18. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process for the design of all multi-family, or two family,
dwelling units with the PUD. The applicant submitted elevations of the
townhouses.
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19. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east. The easement is shown on the final plan
and will be discussed in the development agreement.
20. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
21. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the nine single family lots and not be
written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16 -refers to paragraph 4.17, is an error.
iv. Paragraph 5.7.1 -define "fiscal year".
v. Paragraph 13.1 -revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.

12. The final plat for SUB-05-4, Greystone Village, was recommended for approval by
the Planning and Zoning Commission, subject to the following conditions that shall
be met before the City staff places the application on the City Council agenda for
consideration:
a. The applicant shall sign a development agreement with the City pursuant
to MCC 9-6-06.
b. The applicant shall submit electronic files of the final plat in a form
specified by the City.
13. The applicant has met conditions a and b set by the Planning and Zoning
Commission.

14. On February 23, 2006, the McCall City Council adopted an Amended Wastewater
Policy (Resolution-06-8).

15. The Wastewater Policy restricts the issuance of building permits.
16. While the applicant is not required to provide a Community Housing Plan, the
applicant has agreed to deed the nine single family residential lots that constitute
Phase 3 of the project to the City of McCall to provide Community Housing.

The Council concludes that:
1. The proposed final plat meets the requirements of McCall City Code, Title 9.

McCall City Council
Findings and Conclusions Regarding Final Plat Approval
SUB 05-4: Greystone Village

page8
April 27, 2006

49

2. The City of McCall Wastewater Policy (Resolution 06-08) provides a mechanism
whereby adequate wastewater capacity can be provided to support the subdivision
while protecting the public health, safety and welfare. Building permits for lots in the
subdivision will be issued in conformance with the Wastewater Policy, as now enacted,
and as may be modified by Council in the future.

3. The City of McCall accepts the nine single family residential deeded lots from the
applicant and the applicant will receive the associated benefits of the community
housing contribution in the building permit allocation process.

4. The final plat for SUB-05-4, Greystone Village, is hereby approved with the
following conditions:

1 . The applicant shall submit electronic files of the final plan in a form specified by
the City before recording the final plat.

Dated: April 27, 2006

Attest:

William A. Robertson
Mayor

Joanne York
City Clerk
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City of McCall
Planning and Zoning Commission
Meeting Minutes
May 3, 2005
Call to Order
Chairman Bailey called the McCall Planning and Zoning Commission Meeting to order at 7:00
PM. Commissioner Don Bailey, Commissioner Bob Youde, Commissioner Phil Feinberg and
Commissioner Jeff Schaedler were present.

City staff member present was Roger Millar, Community Development Director and Joanne
York, Administrative Assistant.

Review and Approval of Minutes
Chairman Bailey stated that there were no minutes prepared for approval.

Mr. Millar spent a few minutes explaining the pre-session concept. Pre-sessions are for the
purpose of general information sharing only; and remarks by the Commission or City staff
cannot and should not be relied upon as decisions, pre-decisional approval, or disapproval, or
any other binding official action. Pre-sessions are not part of the decision making process or
decision record. This informal discussion will be held from 6 PM to 7 PM before the formal
Planning and Zoning Commission meeting convenes. This opportunity is open to anyone. The
first session was held tonight with the owners of the Hotel McCall.

Chairman Bailey stated there is still one vacancy on the Planning & Zoning Commission.

Old Business

SUB05-5 Lick Creek Meadows
Mr. Millar introduced the application which was being continued from a previous meeting. The
applicant is Scott Findlay, for J. B. Scott. The application is for preliminary plat approval for a
subdivision containing 146 residential lots on 57.22 acres, located on the south side of Lick
Creek Road, near the intersection with Pilgrim Cove Road. This is a Public Hearing.
Printed 8/301201 0
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The applicant has responded to requests made by the Commission, and Code issues have
been addressed. The area will have City water and Payette Lakes Sewer connections, and the
roads will be public roads.

The staff recommends approval with conditions provided.

Chairman Bailey stated that one of the conditions to be met on page 2 - 2.2, concerns power
poles on the south side of Lick Creek, and requested that the applicant remove all those poles.

Mr. Millar stated that he would make sure we're specific about that.

Jim Fronk, representing the applicant, discussed the landscape plan and the open space. He
agreed with the staff's recommended conditions but he had some questions.

The revised landscape plan shows a berm on the south side of Lick Creek and on both sides of
Spring Mountain Blvd. The landscape plan includes trees and shrubs to act as a screen. All
disturbed areas will be reseeded. The project will include all the basic elements as shown
before, along with vegetation and an entry sign. A plant list of suggested material will be
submitted along with the final plans.

Chairman Bailey asked if the one entry sign will be located off of Lick Creek. Mr. Fronk stated
that is what's proposed for now.

Commissioner Schaedler asked about a separate sign from Spring Mountain. Mr. Fronk said
that had not yet come up in the discussion, but he is willing to work with staff to come up with
something tasteful.

Major changes for the site plan include 4.5 acres of open space and wetland mitigation, and to
preserve the open space with natural meadows. There is storm flow management and we can
have strong water features. The design will be low key and will include benches, etc. It will be
adjacent to the bike path.
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Discussion followed concerning neighborhood parks, connecting the bike path and using Lot
146 for an easement. Chairman Bailey stated that the connector can go in either east or south.
Mr. Fronk stated he will work with staff on these points.

Mr. Fronk expressed concern that there is a need to ensure long-term budget for maintenance
and the City Parks budget must include the proper amounts of money.

Mr. Fronk stated that part of the mitigation of wetlands impacted by roads was not the
applicant's responsibility- We'd like to work with staff; there needs to be some shared
mitigation. How will we be compensated for it?

Mr. Millar stated there will be a meeting this week with the Aspen Ridge and Lick Creek
Meadows development teams concerning this. Chairman Bailey stated the road connectivity
should be included in the meeting.

Condition #20 - Lots 15 and 24- distance from wetlands. Mr. Fronk stated that during 404
permit application, we may try to remove that provision.

Commissioner Feinberg asked about the grass mix, trees and bushes. Mr. Fronk stated that
the mix would include evergreens, aspens, and dogwood.

Chairman Bailey asked if the issue of the bike path has been squared away. Mr. Fronk stated
that yes, it had been.

Chairman Bailey asked if there was any public discussion.
Jim Staup, neighbor, asked if Lots 32 - 35 would be accessed by Lick Creek Road? Mr. Millar
replied that no lots will be accessed from Spring Mountain Boulevard or Lick Creek Road.

Ms. Tracy, neighbor, asked if any of the lots on the west boundary from Lick Creek are for
duplexes. Mr. Millar replied yes, but the applicant would have to request conditional use
permits, and that there will be more opportunity for public input.
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Chairman Bailey stated that this will be conditional use if the lot is big enough, and that the
approval of duplexes is a separate action.

Chairman Bailey closed the public hearing.

Chairman Bailey asked if there were any other issues. Commissioner Feinberg stated that they
need to work with staff concerning the southern entrance.

Chairman Bailey asked if there were any comment.

Commissioner Feinberg asked Mr. Millar about how it works to include part benches, etc. Mr.
Millar replied that we will be working with the applicant. The decision to accept these as public
parks is being discussed. The Scenic Route hearing will be a separate hearing.

Chairman Bailey stated we should discuss the other drawings.

The applicant presented an exhibit showing the Scenic Route Right-of-Way. Chairman Bailey
stated that the letter to the paper stating that the Scenic Route provisions prohibit construction
within 150' of the Right-of-Way is incorrect. The provision permits the Commission and the
Council to review and approve any construction in that space; it does not prohibit buildings.

A simulation was presented to show what Lick Creek Road will look like after the project is
completed. An explanation followed to describe the simulation.

Mr. Millar stated that one of the conditions for Scenic Route application is that the lots fronting
Lick Creek will be limited to one-story buildings, as well as the required set back. He also
stated that the same conditions apply to the approvals of both the plat and the SR application.

Chairman Bailey asked about a question from a previous meeting concerning the fence from
the project to the Scott property. The applicant stated that Mr. Scott was not interested in that at
this time.
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Commissioner Feinberg mentioned the use of directional signs to the Park in town, and, if
without similar signs, people out here will go out the old way and won't know they can go back
past the school and De in hard, the purpose being to keep traffic out of the downtown area.

Mr. Millar replied that they are working with Ponderosa State Park and the City to arrange for
signs and that this should not be the applicant's responsibility.

Chairman Bailey moved to approve the application for SUB-05-5 and SR-05-4, with
conditions as prepared by staff and amended at the hearing • that the utility poles on the
south side of Lick Creek are to be removed and that an entry sign will be placed at the
southern entrance. Commissioner Schaedler seconded the motion. All members voted
aye. The motion carried.

Chairman Bailey moved to approve SR-05-4 with conditions. Commissioner Schaedler
seconded the motion. All members voted aye. The motion carried.

PUD-o5-2 and SUB-05-4 Greystone Village.

Mr. Millar introduced the application, stated this is a general plat approval for a 58 unit
subdivision on 11.97 acres, north of Hemlock Street, east of McCall Avenue and west of Davis
Street. This is a Public Hearing.

Mr. Millar stated there are two options concerning how to line the development up on Roosevelt
Street on the south side of Hemlock: 1) go straight north of Hemlock with a public Right-ofWay, two lanes wide, with 6' asphalt walkway; or, 2} offset the road 150' or so. The Staff
looked at both options and decided that: 1) Option 1 gives a better continuity for bicycle and
vehicular traffic but impacts trees in the right-of-way; and, 2) Option 2 would preserve the trees,
but is a more dangerous intersection configuration and is not a direct route for pedestrians and
vehicles. The Staff recommends Option 1.

Chairman Bailey asked if there were draft conditions to this effect. Mr. Millar replied that the
conditions are contained in the staff report. He has shared this with applicant.
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Mr. Dean Driggs. of Driggs Engineering, representing the applicant, stated that they are
working to solve the issues and will make additional changes in discussions with staff and
adjacent property owners.

Chairman Bailey asked if Mr. Driggs had any preference concerning the options. Mr. Briggs
replied that no, either one will work.

Concerning ability the access easement going east into the URA property, the developer
agreed to give emergency access as long as it's used for affordable housing and for
emergency access only. Chairman Bailey stated that emergency is fine, but he wasn't sure
about residential. He asked if there was any problem calling that emergency. Mr. Millar stated
that the Urban Renewal Agency asked for the easement. but not necessarily for emergency
use. Chairman Bailey requested that Urban Renewal be involved in the development
agreement on that specific point so that the language is clear.

Concerning landscaping on the west side, will there be a berm where the old railroad was, and
how to soften the appearance of that? Landscaping of the berm will be done on the west
property line.

Commissioner Feinberg questioned the positioning of units. Mr. Millar stated they have done
some adjustment of the placement of units and sidewalks, and more can be shown in the final
plat.

Chairman Bailey asked if the developer intended to build the buildings in the plan. The
developer replied yes, all of them.

Chairman Bailey asked if these units will be part of the Homeowners Association. Reply was
yes.

Chairman Bailey asked if there were any other questions. The developer wanted to address
the landscaping issue, stating that the landscaping will change the look of the buildings. His
intent is to knit back together the forested area around the buildings so that neighbors will not
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be looking straight on at other neighbors. He'll be using large boulders and big trees to make it
appear as a hidden area. The perimeters will be treed.

Chairman Bailey asked if he had prepared any other drawings. The developer answered that
the only prepared drawings were the ones he had provided the Commission. He also noted
that the homes will have one car garages.

Commissioner Youde asked about a final landscape plan. Mr. Millar replied that it will be
submitted along with the final plat.

Chairman Bailey asked if there were 52 planned units. Mr. Millar stated yes, in the latest
version.

Chairman Bailey asked the developer if he recalled a discussion from their first or second
meeting regarding providing affordable community housing at Greystone on Payette and at that
time you said no. What are your findings now? The developer replied that we all need to come
together to plan for affordable housing, but this project won't lend itself to that. Chairman Bailey
asked - "without City law behind me" - is that possible to consider between now and the final
plat? It's more constructive if it's a voluntary project. Because of where this housing is located
and the need for affordable housing, this would be a good place for it. Chairman Bailey asked
the developer to look at costs and see if it's feasible. It might be doable with this many units
since you have control of the entire multi-family units.

Discussion followed concerning the need for affordable housing.

Chairman Bailey asked if there were any further questions. He stated that our preference
would be for the design where Roosevelt Street continues.

Chairman Bailey stated that the Public Hearing was open for anyone wanting to speak in favor
of the development. There was no response. He asked if anyone wanted to speak in
opposition of the development.
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President of the Aspen Homeowners Association stated that he appreciated the changes made
in the project. He stated that the Roosevelt Avenue/McCall Avenue option would allow more
space between the condo property and Roosevelt if Units 21 and 22 of the project were
eliminated, or he would like to see very heavy landscaping along the property line and berms.
Discussion followed.

Chairman Bailey stated there seems to be plenty of land - 65' - between the street and the
property line.

Bob Maynard, Aspen condo owner and also on the Aspen Homeowners Association Board,
stated that further refinement will benefit both the PUD and the bike path. He wanted
clarification of the distance of the street from our property, stating that Mr. Millar said 65', but
according to the map scale it appears to be closer to 50'. He would like to eliminate 2 units, still
leaving 1 more unit that the original49 planned. He stated he appreciated the revisions for
greater buffer, drainage, wildlife corridor, and stated that they will remain attentive to the project
plans.

Gary Edson, neighbor, stated that their group of concerned Mill Park neighbors included himself
and 20 other lot owners, 5 of whom had written letters to Mr. Millar. He stated their concerns
include the traffic flow from 58 units going onto McCall Avenue, with no turn around areas, not
enough room for emergency vehicles, and no overflow parking. He is also concerned about
snow removal, with room for only straight shovel pickup and no place to store snow except on
private yards, it appears that snow will end up on heavily landscaped berms.

Chairman Bailey questioned that most traffic would go south. Mr. Edson replied that the
heaviest concentration of units is at the far end of the subdivision with the Davis Street access
eliminated.

Chairman Bailey stated that McCall Avenue has a 60' right-of-way and is not narrow.

Mr. Edson stated there are 52 units with no parking and cars will end up on McCall Avenue. He
is concerned, that if the proposal for street snow storage is submitted with the final plat
application, it will be too late for concerned homeowners and past the point for discussion.
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Chairman Bailey stated that all those things have to be accomplished before the final plat. Mr.
Edson stated that his concern is if it's a design issue, we need to deal with it now. Chairman
Bailey said the developer will have to respond to your concerns.

Rich Tony, President of the Ashbrook Condominium Homeowners Association, stated his
concern is that they have enjoyed the use of the public right-of-way for parking for the past 20
years, although many homeowners are unaware that this is a right-of-way. He stated the
second plan off Hemlock makes more sense because of the following issues: 1) tree removal;
2} parking available in front of the condo units is only about 8 spaces. We've used the public
right-of-way for parking for a 12-unit condo. If the road comes off Roosevelt, there won't be
room to access individual parking spaces and we would be baking out on to Roosevelt. On July
4 1h, traffic in this area is not tremendous; and people have survived without bike paths. The
predominant use here is for weekenders; it is not heavy during the week. For the house next
door to ours, this would put their front porch about 6' from the bike path.

Commissioner Youde asked if there is parking off the alley way. Mr. Tony said no, only maybe
for compact cars at a diagonal.

Commissioner Feinberg asked if this portion of the right-of-way is gravel. Response was yes.
Commissioner Feinberg also asked if the road is diverted, would the Association pay for paving.
Mr. Tony said they would be willing to look at paving, landscaping, berms, etc. We can work
with the developers.

Mr. Joe Keller, Ashbrook condominium owner, state he prefers the offset from Roosevelt to
Hemlock; and had assumed the trees were part of their home landscaping when he bought the
property over 20 years ago. He's also concerned about the parking lot. He stated again he is
in favor of the offset.

Mr. Brad Marker, neighbor, stated his concerns had already been covered. He stated that
some people who were aware that this was city right-of-way had approached the City to try to
retain those trees. He was concerned that tree removal would decrease property value. He
stated that anything they can do to retain the beauty of the area, they are willing to do. He has
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been in emergency response for many years, and is concerned about increase in traffic
accidents from T intersections and believes that the traffic flow is probably smoother with a 2way stop, rather than a 4-way stop.

Mr. Marker asked what the neighbors' parking options would be if Roosevelt were extended.
Mr. Millar replied he does not have specific ideas but would work with him. The question was
asked about the ability to park on the right-of-way. Chairman Bailey replied not in winter.
Further discussion followed concerning the parking lot.

Commissioner Youde asked if there are any other parking options to make up for this loss. Mr.
Millar stated that the alley parking is restrained.

Mike Longmire, lives on alley on Hemlock, stated that when the original Ashbrook
condominiums were approved, the alley was approved for parking. There are 2 residences
behind there and that isolates the building. The area could be paved.

Mr. Charles Wiley stated he is in favor of extending Roosevelt, which will provide more access,
but will have to remove a lot of trees.

Ms. Jamie Denning, Mill Park, stated the neighbors are concerned about snow removal. She is
concerned that they have been able to see directly to the lake, and will people be walking
across her backyard to get to the lake? Also, how tall are the units?

Chairman Bailey answered that the units will be 2 stories high.

Ms. Denning said she is concerned that neighbors will look directly into her backyard. Her lot is
on the east side, in the middle of Mill Park.

Mr. Millar stated that the Mr. Edson believes that the berm is not part of the applicant's property.

Discussion followed concerning dimensions from the northern property line. It was stated that
the closest building will be 98' from the property line. 49' from the road, and 62' from the
building. The roadway is also curved for access. The developer stated he might be able to
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move the bike path for privacy. Chairman Bailey stated the bike path must be built to City
standards.

The applicant stated that on common driveways, the snow will not just be pushed; it will be
removed from the buildings to an open area. As far as the traffic concerns, 20 to 30% of the
traffic will exit out on McCall; 70- 80% will exit the other end. The impact will not be very great.

Commissioner Feinberg asked about extra parking for the units. The applicant replied that the
driveways are double driveways and will provide 3 spaces for each unit. There will be additional
parking throughout the project off Roosevelt. Three units have 4 spaces each.

Commissioner Youde asked if the length of the driveways was not conducive to cui-de-sacs.
Mr. Millar replied that was correct. Commissioner Youde stated that it's a driveway, not a
street.

Applicant stated they own part of the berm and will be landscaping that.

Concerning the RooseveiUHemlock intersection, 4 way vs. aT (off-center) intersection,
75 % of accidents occur on T intersections; having 2 T intersections could result in a 150%
increase in accidents. City Code discourages off-center intersections and sets minimum
distance between them. The applicant has complied, and prefers not to offset.

The goal is to try to encourage pedestrian and bicycle traffic.

Chairman Bailey stated we have heard testimony on both sides. It seems the Ashbrook
condominiums have parking available.

Commissioner Feinberg stated that Ashbrook was not designed real well, to push the right-ofway with parking off the street is not healthy, and there seem to be more benefits to leave it the
way it is. It was a mistake to start with, but there's not enough traffic to make 2 T's bad.

Mr. Millar stated that Ms. Harp, a resident on Roosevelt who spoke at the last hearing, was not
willing to accept access via a private driveway.
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Chairman Bailey asked if there was a large drawing available of the offset. He stated that it
looks like that version will cause problems with the parking area. Discussion followed.

Mr. Millar stated that people are accessing the eastern half of Roosevelt on a dirt road, and that
Roosevelt would continue to be maintained by the City.

Commissioner Youde stated he is swayed by the Ashbrook testimony but there is adequate
parking provided. Mr. Millar said there is 60' of right-of-way, 24' of paved streets. The City and
the applicant will work at Ashbrook to develop parking. More discussion followed concerning
Ashbrook parking.

Mr. Millar stated we could figure out a way to make the parking work, if that's the direction the
Commission prefers; we can work with the applicant either way.

Commissioner Feinberg stated that when the condominiums back up to the property line, the
developer is willing to give a fair amount of open space. Berming is a reasonable request and
needs to be spelled out. Chairman Bailey stated that landscaping final plans should show that,
with berming and landscaping along bike path, berming the north property line.

Commissioner Youde asked about satellite TV receivers. Chairman Bailey said the CC&R's
deal with that and it is difficult to hide these from the street.

Chairman Bailey moved that PUD-05-2 be approved with conditions developed by staff.
Commissioner Schoedler seconded the motion. All members voted aye. The motion
carried.

Chairman Bailey moved that SUB-05-4 be approved with conditions developed by staff.
Commissioner Schoedler seconded the motion. All members voted aye. The motion
carried.
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A break was taken from 8:45 PM to 8:55 PM.

CUP-05-2 Sandmeyer Construction

Ronda Sandmeyer requested her application for a Conditional Use Permit be moved to the
June 7th, 2005, meeting. Chairman Bailey continued the hearing on CUP-05-2to June 7, 2005

CUP-05-3 Brown Park Docks

Mr. Millar introduced this, first explaining that the City of McCall was represented by Mr. Brock
Heasley, Director of Park and Recreation. There is information missing from the application.

Mr. Millar stated that the Commission should consider two issues in particular:
1. The Commission has the authority to require an environmental assessment of the
applicant.
2. The Commission should consider whether or not the information missing from the
application is needed to render a decision.

Mr. Heasley addressed the following issues that had been raised:
1)

Concerning opposition as stated in a letter he had just received, stating that
the character of the park would change from a neighborhood park to a
community park, he explained that the area will still be passive and will not
drastically change.

2)

How parking and traffic will affect the area, he stated that the location of the
old fish pen docks did not affect parking and traffic. Chairman Bailey asked if
there has ever been designated parking for the park. Mr. Heasley stated that
parking is directly SE of the park, on the street, and there is not a parking lot.
Commissioner Youde mentioned there are about 6 parking spots. Mr.
Heasley stated that there are about 6 to 16 spots available on N. Lake Street.

3)

Health, safety and general welfare, creating hazardous conditions to
swimmers. Mr. Heasley stated that Davis Beach has private docks that have
not caused problems with swimmers.

4)

Water Quality. There has never been a problem with water quality in the past.
Chairman Bailey asked if the docks will be the same size as the older ones;
one of the Commissioners answered that they will actually be smaller.

Printed 8/30/201 0

Page 13 of 27

May3, 2005
P&Z Commission Minutes

64

5)

Trespassing: There is a fence along Brown Park with «No Trespassing" signs.
If there's a better way, Mr. Heasley would be happy to handle it.

6)

Changing the character of the neighborhood: Just moving the pen docks a
little farther north will not change the character of the park. We're actually
moving pedestrians off the streets so more people will enjoy the park.

7)

Better locations: There just isn't one. The alternate location will cause nets to
get caught in old logs. The best spot is the north part of the park.

Chairman Bailey asked if there were any questions. There were none.

Mr. Heasley introduced Dale Allan, the Idaho Department of Fish and Game Manager stationed
in McCall.

Chairman Bailey asked Mr. Allen what the purpose is for the fish pens. Mr. Allan stated that
originally the fish pens were an experiment to get better return of fish. The fish tend to
disappear once they're released into the lake. The fish pens help the fish acclimate to the area.
Another purpose is for education for kids and to recruit young anglers. Another purpose was
for outdoor recreation, to better utilize the park.

The question was asked concerning the type of fish; the answer was Rainbow Trout.

Chairman Bailey asked about the site. Mr. Allan stated that this is the original site; moving the
pens south of the park seemed ok until lower water levels revealed too much debris. Using the
old site would be more expensive because a longer walkway would be necessary, due to the so
much shallow water.

The plan is to put 6,000 fish in the pens. Mr. Allan stated that the documents provided by
opponents have a lot of errors in them. Mr. Allan explained some of the discrepancies. Water
quality is not an issue. The fish pens might add to concentration, but will not harm water
quality. Concerning the study at Red Fish Lake, the problem went away after monitoring. This
is not a huge amount of fish. We're not trying to get maximum growth of fish; just let people
feed them, get some growth, and situate to the lake.
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The fish pens include netting that hangs from the dock into the water. The nets will not be
visible.
Chairman Bailed stated this is a Public Hearing.

Mr. Ron Ruth introduced himself, stating he is on the Parks Advisory Board. He helped place
the original nets in 1994-95. The premise then was it would stimulate foot traffic in downtown
McCall and help with foot and bicycle traffic. It's a public park; the properties in the Mill Park
subdivision were purchased with the park already there. The new dock would provide shortterm moorage -which is currently very limited -for people who recreate on the lake, and they
will be able to walk to town. The fish will be released and catch- able. It's a WIN-WIN situation.

John Rygh, also on the Advisory Board, stated he is also in favor of the new docks. He's been
here about 15 years, and believes the docks will be a real asset. Kids can feed fish and they
will love it. One of the primary things he favors is to re-establish recreation for the kids. Brown
Park is a community park; it's the best playground in McCall.

Chairman Bailey asked where do you park? Mr. Rygh stated he parks on the street and has
never walked more than half a block. The turn out has a broad shoulder. Most of the traffic will
still be for the playground. The water quality is perhaps an issue; it sounds unlikely that it will
have a significant impact. The park was there long before the subdivision, except for the
condos.

Chairman Bailey asked if there was any opposition.

Deborah Nelson, attorney for the Mill Park Homeowners Association. The application fails to
meet zoning ordinances. She responded to the following points:
1) Failure of applicant to provide a plot plan; it is hard to understand the scale of the park
site.
2} Size needs to be considered. Brown Park is a very small park and is surrounded by
neighborhoods. The small park has been treated as a neighborhood park.
3) The docks are at the narrowest point of the park. The only access is on the path.
4) Parking. The only parking is on the road shoulder.
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5) Homes look right out on to the dock, in full view of the pier the City installed without a

cu.
6) It is inappropriate for the City to consider putting in without parking.

Chairman Bailey stated that this use does not affect parking. The park has been a public use
park for many years. I asked people about parking and there's no problem. The Code does
not address that whatsoever.

Ms. Nelson stated that the City wants to increase the number of visitors tied to the recreational
amenity. These people will place increased demand on parking and traffic. The neighbors
have treated this as a neighborhood park.

Chairman Bailey stated that the City built the park, which was given as a donation.

Ms. Nelson then read the description of a neighborhood park, emphasizing the distinction
between a neighborhood park and a community park. Greater demand on motorized
accessibility changes the character of a park.

Other issues include the odor from the fish pens, noise, additional traffic, trespassing, view
obstruction and water quality.

Concerning water quality, Ms. Nelson discussed the Red Fish Lake pens, which held about
2,500 fish. The Department of Environmental Quality stated the fish pens would create higher
levels of nitrates and phosphorous and required monitoring. The DEQ didn't object to the
project, but did require monitoring. There is no question that this could cause an impact on the
lake; the City has not addressed this. The application is not complete. Alternate locations have
been checked by property owners and the depth is greater at the south end of the lake. In low
water, there are more logs at the north end of the park than the south end. This is not a
problem with adding new recreational use; we do recognize is as an education tool. However, it
is incompatible with the surrounding uses. Any questions?

Chairman Bailey: In your letter, page 2, this is not a marina in any stretch of the imagination;
no way to specify this.
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Ms. Nelson replied that the dock floats on top of the water as well as being attached to land and
parking is required.

Chairman Bailey stated that parking can be located anywhere; there is no regulation for this in
the Code.

Ms. Nelson stated that the Code regulates how parking should be laid out. This should be
applied to New Use.

Chairman Bailey stated this is not a new use.

Commissioner Feinberg: You state other portions of the park are more appropriate at the
southern end.

Ms. Nelson replied that the Homeowners Association's preference is to explore other locations
within the park at the southern end.

Commissioner Youde: Your position is that the application does not include enough
information.

Ms. Nelson: That is my position.

Commissioner Youde stated he objects to restriction of public parks because of expanding
residential areas.

Chairman Bailey stated this is Existing Use and Replacement Use, not New Use.

Commissioner Schaedler asked if anyone from the Mill Park condos have an issue with this?

Ms. Nelson stated they are a separate entity.

Commissioner Schaedler asked is they had an issue with the pens before.
Printed 8130/2010

Page 17 of27

May 3, 2005
P&Z Commission Minutes

68

Ms. Nelson replied that they detected an odor and they were too close to residential area.

Chairman Bailey asked if they don't like parks.

Ms. Nelson stated they don't like aqua cultures. Discussion followed concerning aqua cultures.

Chairman Bailey asked if anyone else had objections?

Gary Edson stated he applauds the City for wanting more boot moorages; having it is a plus.
His concern is with the boat docks. When you come into a dock, you need room to maneuver.
This dock is located so far to the extreme north end of the park; you need to go into the Mill
Park beach area. The depth is shallower at the north end than at the south end; we can
document that fact. The Homeowners have offered to remove logs to clear the way at the
south end.

Mr. Edson further stated that the issue is that the fish pens are too close to the swimming area,
and also that boats will be using the swimming area. Fish waste will get on to the beach. The
solution is to put the docks at the south end. The private homeowners have agreed to pay for
the cost. It is interesting to note that not one private citizen in the City came in favor of this;
only ones in favor are related to the applicant.

Commissioner Feinberg replied that these are volunteer people and they are citizens trying to
do what is right. He asked the Fish and Game representative if the water is deeper toward the
south, is that fact in your opinion. The Fish and Game representative replied that the shallower
slope is at the south end. The docks would be out further, causing more encroachment into the
lake. Building at the north end will help cut cost. One reason not to rebuild the old docks is for
cost and encroachment. Price consideration was part of placement.

Darrell Larson. I used to work for the State and I'm familiar with changes of use with the State.
They knocked out requirements to get things done. I cannot accept what you say about the
parking. Parking is always crowded in the summer. This "attractive nuisance" would bring
more tourists and will be advertised as a tourist attraction. What will that do to parking? There
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are 100 different condos being built or requested in that area and they will want to use parking.
This is 1-1 %acres you need to protect, and you're adding a different use to it.

I have no

qualms about the different use if you provide for adequate process. What about the education
process? The fish pens were not important to the community and they were not maintained.
They would be a big asset if they are maintained.

Chairman Bailey stated that he had disagreed with the conclusion from the attorney on parking.

Mr. Larson stated these are very important issues. In that location with the marina and added
attraction, this will be a very congested area. The choice is yours. You shouldn't grant the City
the privilege of a permit unless they go very deeply into the parking issue.

Mr. Millar stated to Chairman Bailey that he has the right to limit testimony to 3 minutes.

Chairman Bailey stated that the Commission needs to require that the applicant re-submit the
application in a more complete form with a graphical description. Some of the issues stated in
Ms. Nelson's letter are valid.

Mr. Millar asked Chairman Bailey if he was requesting a re-application or a continuance.
Chairman Bailey stated he's asking for a continuance and asked how much time would be
needed. The decision was made to continue this item to the June 7th Agenda.

Chairman Bailey moved to continue the public hearing to the 7th of June. Commissioner
Schaedler seconded the motion. All members voted aye. The motion carried.

ZON 05-5 Deer Forest.

Mr. Millar stated that the application is not in conformance with the Comprehensive Plan. The
Staff recommends either:
1) Deny application for B zoning based on the application not being in compliance with the
Commission; or
2} Consider the application with A low density residential zoning. The land to the north and
south is Zoned A. The eastern boundary of low density residential in the Comprehensive Plan is
the section line west of the property. Spring Mountain Boulevard is directly east of the property
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and would be a better physical boundary for the land uses. The City might be able to work with
this.

The PUD and subdivision applications assume that the underlying zoning would be B.

Chairman Bailey stated he would like to hear from the applicant.

Michael Goldman. I've lived in Sun Valley for 14 years and am an advocate of cluster housing,
which allows for moderate housing. The area borders Spring Mountain Ranch. It is nestled
within the forest; there will be 16 single level homes and 8 townhouses. There will be open
space with nature trail and a park. It will be bermed with a nature trail 4' wide, and provide a %
mile long walking/running trail. We will dedicate this trail to the public. There is a pocket park
with 4-5 tables, a BBQ pit and playground equipment.

We will cater to those who want moderate housing ($55,000 to $75,000 lot pricing). We will
produce homes at a moderate value; units I've done before are mountain style homes for
retirees, over 60, still working, etc. We will include beautification with plants, trees to create a
beautiful area. The trail will be paid for with association fees as will sewage pump station
maintenance, etc.

We will abide by fairly strict architectural guidelines, using a committee made up of a local
architect, a local broker, and myself. We will be 75' from the bike path and 2/3 mile from
Deinhard Road.

Mr. Goldman showed several styles of housing, including 1,200 SF duplexes and homes of
1,350 SF, 1,500 SF, and 1,840 SF which will be built at a cost factor that would make sense.

Chairman Bailey asked if Mr. Goldman intended to build all the homes. Mr. Goldman replied
that yes that is his intent.

Chairman Bailey discussed the property to the west (the 20 acre Jordan family parcel which
isn't located in the City limits) and another about 18 acres that has been subdivided. These are
not in the City limits and he feels it needs to be planned to connect these with Spring Mountain;
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we need input from the Transportation Board. My concern when I first looked at your plan was
that it did not provide connectivity.

Mr. Goldman replied that there is an easement through the narrowest portion, about the middle
of the land.

Chairman Bailey asked Mr. Goldman if he had talked with these folks. Mr. Goldman replied no,
he had not.

Chairman Bailey stated he agrees with the cluster idea, but it needs connectivity.

Mr. Goldman stated that where they would allow this would be the area of fewest trees.
He was asked if he was aware of the culvert under the road and water in the spring and he
replied that they have studied this and feel they can take care of that issue.

Commissioner Youde asked if he had discussed the zoning with Roger.

Mr. Millar replied that the B Zoning won't fly so let's discuss the A Zoning. You can ask the
applicant to bring plans for A Zoning general plans. You have the option to deny or to have a
continuance. I recommend you look at the preliminary application.

Chairman Bailey: 20 acres R 10? Mr. Miller replied yes, the north is A; the land surrounding
the 20 acres is A and to the south is A. The rational is that Spring Mountain Blvd. is a better
boundary between rural and low density.

Discussion followed.

Chairman Bailey asked if anyone was in favor on the annexation and rezoning.

Bill McMurray. I've been involved in Spring Mountain Ranch for many years. This project is
lower density which is positive. The missing element is moderate priced housing and this is an
opportunity. There is a big gap and it is getting bigger. I'd like to see it move forward to A
Zoning.
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Chairman Bailey asked if anyone was in opposition. No response.

Chairman Bailey closed the public hearing.

Chairman Bailey stated he was opposed to the original plan, but it is ok with changes. I think
we can make it work. The annexation as presented is acceptable.

Commissioner Youde said he is much more comfortable with this plan; Commissioner Youde
stated importance of access to the west.

Chairman Bailey moved that ZON-05-5 be recommended with a zoning designation of A
Low Density Residential upon annexation to the City. Commissioner Schaedler
seconded the motion. All members voted aye. The motion carried.

Chairman Bailey moved to approve the preliminary plan for PUD-05-4. Commissioner
Schoedler seconded the motion. All members voted aye. The motion carried.

SR-05-5 302 North Third Street

Mr. Miller introduced the application. There are no Code issues to be addressed, but we need
to consider the back of the property as it relates to the neighbors. The Staff recommends 1)
easement for building bicycle path on 3rct; 2) final plans for drainage, water, sewer be submitted
with the building permit; and 3} McCall Fire Department conditions from April 18, 2005.

Dave Kaiser, CK Enterprises. The site plan is for a 3,520 SF office building within the overlay
zone. The materials to be used are identified in the handout.

Commissioner Feinberg asked about the driveway to Thula. Mr. Kaiser replied that it is fairly
steep and they are working with the engineers to lessen the slope.

Chairman Bailey asked about the plot plan? Mr. Kaiser replied it is included with the site plan.
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Chairman Bailey asked if the applicant owned the old foundation on the back of property by
Floyd Street; Mr. Kaiser said he did not.

Chairman Bailey said he disagreed with Mr. Millar and that there are issues with the Code,
including 1) the parking has to be at the rear or side of the building, and 2) the driveway code
requires 14' for one-way traffic. The back driveway will be 20'. Chairman Bailey noted that the
building could be moved to the lot line to provide adequate room. Mr. Kaiser stated that his
understanding is that it is 14'. Chairman Bailey noted that the drawing show 10'.

Chairman Bailey said the parking in front should disappear. There have been no exceptions for
that. The property across Thula is residential and all parking on that side should be screened
with landscaping. Leave the trees that are there, and plant more. The applicant replied he
would do as much screening on the west side as needed.

Chairman Bailey asked how many parking spaces are needed. Mr. Kaiser replied that the
proposed use is for one side of the building to be used by Accommodations Services, a
vacation rental business, and the other side to be used by McCall Power Sport Rentals for
storage of their equipment.

Discussion followed concerning the space needed down the driveway to access the back
parking.

Chairman Bailey stated we need engineering drawings from Thula to the parking area, including
the steep slope. Mr. Millar replied that these would be included with the building plans to show
access.

Dwight Utz, engineer for the applicant, spoke with the fire department about access. They will
put a fire hydrant in front and will use the front for access. They have accepted the layout of
the back and grading.

Commissioner Feinberg stated there is an issue of safety for vehicles pulling trailers and going
down the driveway. We need to see drawings.
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Chairman Bailey stated he is not comfortable with the application without seeing more about the
safety issues.

Commissioner Feinberg asked the applicant about his colors. Mr. Goldman replied his colors
are natural tan for the siding and a darker green for the roof.

Commissioner Youde questioned about the traffic through the front. Mr. Goldman said traffic
will be limited to time slot of rentals, once in the morning and once in the afternoon.

Commissioner Youde stated that moving the parking to the back complicates the driveway use.

Discussion followed concerning access from Thula.

Commissioner Youde questioned how many turn-ins and turn-outs will be generated, since this
is Scenic Byway.

Chairman Bailey stated he would move to continue to May 17, and asked the applicant if that
would give him time to revise his drawing? The applicant replied yes.

Commissioner Schaedler asked that the City Engineer look at the drawings, especially
concerning use of trailers and safety issues.

Commissioner Youde said he did not want to back up traffic on 55.

Darrell Cobb, owner of McCall Rentals. The scope of my business involves small trailers only;
this will be a very minimal issue.

Commissioner Youde stated there will be a lot of left turns for Accommodations Services.

Commissioner Feinberg observed that this is a tough place to make it work.

Chairman Bailey asked if there are any comments from the City Engineer. Mr. Millar replied
that yes, his comments are attached to the staff report.
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Mr. Millar asked if this would be continued to May 17th. Chairman Bailey asked if that was ok
with the Commission, who agreed.

Mr. Cobb stated he already has a permit for the building. Chairman Bailey responded that the
issue is due to being adjacent to a residential area. He also asked concerning the roof, if it will
be reflective? Mr. Cobb said he had samples of the materials to show to the Council. Samples
were passed around to the Commission members.

Chairman Bailey stated we need more detail on the property landscaping, both in front and in
back. Commissioner Feinberg asked about the color of the doors; Mr. Goldman replied that
they can match the other colors.

Mr. Millar stated he would work with applicant on setback requirements.

CUP-05-4 - 203 Mather Road.
The applicant was not in attendance, so Chairman Bailey said he would move to continue;
however, quite a few people were in attendance to oppose the application. Chairman Bailey
opened the hearing to take testimony from the opposition.

Chris Dvork. Both sides of our place are now rentals. This property has a problem with
leakage. There is an easement to the property behind it. Parking is on the road and in
wintertime there is no parking available. The applicant says this is a "daylight" basement, but
there are no windows. The renter there has property filled. The owner is in California.

Linda Kling. We oppose this on the principle that this is a residential neighborhood, one of the
few remaining older neighborhoods in McCall, and we want to retain the dignity of the single
family dwellings.

Andy Laidlaw. This is called a daylight basement, but it is % in the ground and in the past had
leakage problems.
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Scott Lyons. I own the lot directly in rear of this property and am intending to build. With a 15'
easement along the side of this property requested, they will have to go across the back lot.
The drawing is inaccurate. The carport is 6' into the easement. The parking is shared, and as
a duplex, will need more parking.

Chairman Bailey moved to deny the application. Commissioner Schoedler seconded the
motion. All members voted aye. The motion carried.

Commissioner Feinberg discussed the need of more rentals in McCall and told the opposition
representatives to stay on top of what's going on in your neighborhood.

Mention was made of the new nuisance grounds;

Mr. Millar asked Chairman Bailey if the reason for denial was MCC 3-31-030-4, that the
proposed action was detrimental to the health, safety, and general welfare .... Chairman Bailey
confirmed that this was the reason.

CUP.05-5 Lot #2 Meadow Lake Estates.
Mr. Millar stated that, in the interest of full disclosure, he misplaced the sign. A neighbor noted
the wrong location of the notice, contacted Mr. Millar, and he immediately placed the sign in the
correct location.

Andy Laidlaw, representing the applicant. This is a smaller guesthouse and is an attractive
structure with quality materials. It will include a microwave kitchen and no laundry. The
Homeowners Association has approved it, and there is no neighborhood opposition.

Chairman Bailey asked if anyone wished to speak in favor? There was no response. He then
asked if anyone wished to speak in opposition? There was no response. The public hearing
was closed.

Chairman Bailey moved to approve the application. Commissioner Youde seconded the
motion. All members voted aye. The motion carried.
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Chairman Bailey distributed copies of the revised chapter of Codes. He also announced that
the meeting on Monday at 5:30PM would be about Title 1, Chapter 6.

As there was no further discussion, Chairman Bailey adjourned the meeting at 10:54 PM.

Don Bailey
Planning and Zoning Commission Chairman
ATTEST:

Joanne York
Administrative Assistant
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CALL TO ORDER AND ROLL CALL

Mayor Robertson called the regular meeting of the McCall City Council to
order at 6:03 p.m. Council Member Kraemer, Mayor Robertson, and Council
Member Scott (by telephone) answered roll call. A quorum was present.
Council Member Bailey and Council Member Bertram were absent.
Bill Nichols, City Attorney, was present.
City staff members present were City Manager Lindley Kirkpatrick, City
Manager; Roger Millar, Deputy City Manager; and joanne York, City Clerk.
Michelle Groenevelt, Community Development Planner, joined the meeting in
session.
Mayor Robertson led the audience in the Pledge of Allegiance.

PUBLIC COMMENTS

ROBERTSON opened the meeting to Public Comments at 6:04 p.m. Hearing
no comments, he closed the Public Comments at 6:05 p.m.

CONSENT AGENDA
There was a brief discussion concerning the Consent Agenda.
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ROBERTSON moved to adopt the Consent Agenda as presented. KRAEMER
seconded the motion, and the motion carried.
BUSINESS AGENDA
AB 06·94 Report from the Library Advisory Board
Robyn Armstrong presented a report from the Library Advisory Board, including
the history of the board, their Strategic Plan Mission Statement, current
activities, and future goals.
The Council expressed their appreciation to the Library Advisory Board for their
commitment to improving and expanding the library.
·
AB 06-96 Valley Adams Regional Housing Authority Joint Powers
Agreement. Resolution 06-13
Roger Millar, Deputy City Manager, introduced this agenda bill, and recounted
the process that culminated in forming the Housing Authority. Greg Lovell,
McCall's representative to the Housing Authority, was elected chairman at their
first meeting.
ROBERTSON noted a clerical error in Resolution 06-13, paragraph 5.
Mr. Millar informed the Council that a Request for Proposal had gone out for an
entity needed to oversee community housing on city properties, to begin in
july.
ROBERTSON moved to adopt Resolution 06-1 3, with the correction as noted,
and authorize the Mayor to sign the necessary documents. KRAEMER
seconded the motion, and the motion carried.
AB 06-81 MIC 2006 Gem Action Plan
Curt Spalding, Chairman of the McCall Improvement Committee (MIC),
introduced himself and said he was available for any question from Council
concerning this plan. The Council expressed satisfaction with the plan as
presented.
ROBERTSON moved to approve the MIC's recommended list of priority
projects and adopt the 2006 Gem Action Plan. KRAEMER seconded the
motion. and the motion carried.
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AB 06·90 SUB-05-4 and PUD-o5-2 Grevstone Village Final Plat, Final Plan and
related Development Agreement
Roger Millar, Deputy City Manager, introduced this agenda bill, stating that the
developer will deed nine lots to the City for community housing.
Steve Benad introduced himself as the developer for Greystone Village, and
explained to Council that he wanted to get some community housing built and
available as soon as possible. He urged the Council to consider allowing
modular homes to be built in this development.
KRAEMER moved to adopt the draft Findings and Conclusions and approve
the Final Plat for SUB-05-4 and the Final Plan for PUD-05-2, Greystone
Village. SCOTT seconded the motion. In a roll call vote, KRAEMER, SCOTT,
and ROBERTSON voted aye, and the motion carried.
ROBERTSON moved to approve the related Development Agreement and
authorize the Mayor to sign. KRAEMER seconded the motion. In a roll call
vote, ROBERTSON, KRAEMER, and SCOTT voted aye, and the motion carried.
AB 06-95 SUB-o5-02 Spring Mountain Meadows Final Plat and related
Development Agreement
Michelle Groenevelt, Community Development Planner, introduced this item.
KRAEMER moved to adopt the draft Findings and Conclusions and approve
the Final Plat for SUB-05-2, Spring Mountain Meadows, and approve the
related Development Agreement and authorize the Mayor to sign.
ROBERTSON seconded the motion.
In a roll call vote, KRAEMER,
ROBERTSON, and SCOTT voted aye, and the motion carried.
AB 06-91 McCaii-Donnelfv School District Bond Proposal
lindley Kirkpatrick, City Manager, reminded the Council that this was a followup to the discussion from last week's meeting since Council had wanted to have
a week to decide whether or not to give public support to the School District.
ROBERTSON stated that he believed that supporting the bond issue was the
right thing to do. KRAEMER also voiced his support. SCOTT expressed her
support, stating there was also a safety factor in the need to separate the grade
school students from the high school students.
SCOTT moved to support the passage of the bond proposed by the School
District. ROBERTSON seconded the motion, and the motion carried.
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ROBERTSON requested that Tom Grote, Editor of The Star-News, publish a
statement of support from Council.

REPORTS
Bill Nichols, City Attorney, distributed copies of his Clients Services Survey to
the Council and discussed the results with them.
Mr. Nichols also reported to the Councif that the Fish Pen Dock judicial review
He said
was scheduled for argument on May 31, 10 a.m., in Cascade.
members of the Council were welcome to attend if they were interested, but
their attendance was neither necessary nor required.
Lindley Kirkpatrick, City Manager, stated he had submitted his written report to
Council and asked if there were any questions.
There was a brief discussion concerning Chad Olsen's agreement for the
Boydstun Street water line improvements. Mr. Millar, Deputy City Manager, said
the deadline for Mr. Olsen to begin work was May 8.
At 6:55 p.m., ROBERTSON moved to go into Executive Session. KRAEMER
seconded the motion. In a roll call vote, ROBERTSON, KRAEMER, and SCOTT
voted aye, and the motion carried.

EXECUTIVE SESSION
Executive Session was held pursuant to Idaho Code §67-2345(1)(f), to
discuss litigation issues.
At 8:05 p.m., ROBERTSON moved to return to open session. KRAEMER
seconded the motion. In a roll call vote, ROBERTSON, KRAEMER, and SCOTT
voted aye, and the motion carried.
ROBERTSON moved to authorize Bill Nichols, City Attorney, to proceed with
condemnation of properties on Boydstun Street. KRAEMER seconded the
motion, and the motion carried.
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MCCALL CITY COUNCIL- REGULAR MEETING
APRil 27, 2006
ADJOURNMENT

Without further business, ROBERTSON adjourned the meeting at 8:06p.m.

William A. Robertson, Mayor

ATTEST:

joanne E. York, City Clerk
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llecordin& Requeated By and
When Recorded R.etum to:

City Clerk
City of McCall
216 But .Put Streat
McCall. Idaho 83638

For Rcc:ordina Purposes Do
Not Write Above Thi1 Line

DEVELOPMENT AGREDf.INT

This Development A~ hereinafter referred to as ..Agreement", is entered
into by IDd between tho City of McCall, a municipal corporation of tho State of Idaho,
lMniD&fter referred to u the ..City", and "Greystone Village, LLC", hereinafter referred
to u "Oreystooo Villap", whose address ill 1909 Pilsrim Covo ROIId, McCall, Idaho,
83638, and who ill the own« of the Greystone Villaae, which is more particularly
delaibed in tho

atblehed-

WHERE.AS, Approval of the Final Plat for Greystone Villap bat been granted by
tho McCall City Council as of April2,.,_, 2006.
WHEREAS, the said approvals contaUt various conditions on which the City and
Greystone Villap have reached agrecmeot aad which &&l'cement the Cjty and Oreystone
Vil.lap desire to m.norialize.
WHEREFORE, the City of McCall and Greystone Villaae do enter into this

Aancnaat and fOr and in couideration of the mutual covenants, duties and obligations

-.m set forth, do ape u

follows:
ARTICLJ:I
LEGAL At.rrHORITY

1.1
This Oev.topmct ApriiiiMftt is 1Mdo punuant to a.m in ~with
the proviliom of Idaho Code §67-6$11A aad McCall City Code, Title 9, Chapter 6.

AB.TICL&U
ROADWAY AND STOJtM DRAINAGE
2.1
!itlw pll'ty sMll give the other at leut thirty (30) days prior written
~ betOn proceedina with all or ay J*1 of the Road llld Storm Dramap
Jmprov.._t:s.
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ARTICLJ:ID

S:IWJ:R
3.1
The construction of tho Sewer Service Connections must be completed
before any certificates of occupancy are granted in the Subdivision. Greystone Village
shall be responsible for 100% of the cost of construction of the Sewer Service

Conncctiom.
ARTICLE IV
Ji'IRJ: HYDRANTS
4.1
Greystono Villap sbaJ1 COIIIinJct fire hydruu pursuant to the
specifications of the City of McCall ("Fire Hydrants"). Oreystone Village sball complete
the illltallatioll of the Fire Hydrants before any buildin& permita ue gnmtod in the iiSue
and before the Road and Storm Dniaap Improvements are done. Greystone Villap
shall be responsible for I 00% of the cost of construction of the Fire Hydrants.

ARTJCUV
CONDmONS ON DEVELOPMENT
S.l

The applicant sball construct/provide:

S.1.1 Street liJhtitlg plan shall be submitted with the final plat
application. All tho outdoor ligbtina shall meet tho requirements of the
proposed ~~ 14, Outdoor ligbtin& a copy of which is

attached·--

5.1.2 The applic:aftt shall provide and install all street sips.., required
by the public worb direeror.
5.1.3 All shared driveways sba1l meet the followin& conditions:
Slwed drMrways shall be constructed to tho dimcmions of
the fire apparatus access ro.ds per IFC 503.2.1.

i.

ii.
AdditioMI fire hydrants shall be required at the end of
shared driveways per IFC 508.501.

iii.

Hydrmt 1JN1cin1 shall be per Table Cl05.1 of Appendix C

ofiFC.
5.1.4 '1'lte applicult sball submit coastructioa drawinp for street,
dninaJC, w.-, sewer, IOd laodleapinJ improvC~~DatS to the City with the
fiaal plat.

5.1.5 1M applicant sh811 prepue constructioft drawinp for the proposed
laDIIICIPiaJ plaa tbr City approval, to include:
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5.1.6 Mlintenance of landlcapina (includins temporary irription) and
fUmishinp in all public ri&)lts-of-way, parks, and opca spiCeS shall be the
responsibility of the appliamt until dedication to the City of McCall. Upon
dedication of parks, open ~pace and lanc.bcape C&'JCIDCIDt areas to the City
of McCall, such parks, open space and landscape easement arc.u shall
become a part of the City of McCall's park system.

S.l. 7 The applicant sball prepare the Articles of Incorporation and the
Bylaws for a Homeowner's Association. All common areas must be
conveyed to the HOA before any lot is sold.

S.2
Greystono Village shall be constructed u shown on the plans attached
hereto and incorporated herein as
ailure to CODttrud the development
substantially in compliaDce with tbis ~ aod the plana sball be a default under

this Agreement
ARTICLE VI

AmDAvrr OJ PRORRTY OWNERS
6.1
An affidavit of all owners of the Property agreeing to nbmit the Property
to this Development Aarecmcnt and to the provisions set forth in Idaho Code §67-6511A
and McCall City Code shal1 be provided and are incorporated herein by reference.
ARTICLJ:VII
COMMUNITY HOUSING

in--

7.1
Greystooe Villap shall deed to the City of McCall. ni1M (9) aftbrdable
hoUiiq lota located alone McCall Av_. and shown on the pllt ~ ViUaac
at Pbuc m. The lepl desaiption of these lots is . . forth
which is
atbdaed .ad incorporated herein.

7.2
The appraised market value of tbe lots shall provide Gxoystono Villap with an
offslt apilltt community bousiaa foes for the Grwystone Villqo project. The applicant
will abo naive the UIIOCilted benefits of the amunun.ity bouaina contribution in the
bui1ctiq pam.it allocation process.

ARTICLEVUI

D:UAULT
8.1
In the event the Oreystone Villap are in brach of this AJreement, the
City of McCall sball JCVe upon Greystono Villqe written notice specifyin1 each
iacrideat of Ulepcl noncompliaace ad providiDa Greystofto Viflaae witll1birty (30) days
to ccmiCt the DODCOI!lpliance identified in tM l'IOtice.
1.1.1 If a 1'8110Uble time for compliaace is more than thirty (30) days,
0ny1tone Villlp shall be required to have iAitiated the atepa necessary
for compliaDce c:luriq the thirty (30) days lftd tiM thirty (30) day period
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shall be extended thereafter for a reasonable time to allow Greystone
Village to comply with the notice and this Agreement.

8.1.2 In the event that Greystone Village, after notice and opportunity to
cure and obtain compliance, does not do so, this Agreement may be
modified or terminated by the McCall City Council upon compliance with
the requirements of McCall City Code. According to Idaho Code §676511A, any modifications will require notice to the Developer and a
public hearing before adoption. In the event the City Council determines
that this Agreement shall be modified, the terms of this Agreement shall
be amended and Greystone Village shall comply with the amended terms.
Failure to comply with the amended terms shall result in default. In the
event the City Council, after compliance with the requirements of the
McCall City Code, determines that this Agreement shall be terminated,
subject to the provisions of Section 10.1 below then the Agreement shall
terminate. A waiver by the City of any default by the Greystone Village
of any one or more of the covenants or conditions hereof shall apply solely
to the breach and breaches waived and shall not bar any other rights or
remedies of the City or apply to any subsequent breach of any such or
other covenants or conditions.
8.1.3 In the event Greystone Village has failed to come into compliance
with this Agreement after service of the notice of default provided for
above, and noncompliance has continued for a period of one hundred
twenty (120) days, the City, in addition to any other remedies which the
City may have available to it, shall have the right, without prejudice to any
other rights or remedies, to cure such default or enjoin such violation and
otherwise enforce the requirements contained in this Development
Agreement, and to collect the direct costs associated with such action from
Spring Forest.

ARTICLE IX
UNENFORCEABLE PROVISIONS

9.1
If any term, provision, commitment or restriction of this Development
Agreement or the application thereof to any party or circumstances shall, to any extent be
held invalid or unenforceable, the remainder of this instrument shall remain in full force
and effect.
ARTICLE X

ASSIGNMENT AND TRANSFER
10.1 After its execution, the Development Agreement shall be recorded in the
office of the County Recorder. Each commitment and restriction on the development
subject to this Agreement, shall be a burden on the Property, shall be appurtenant to and
for the benefit of the Property, and shall run with the land. This Development Agreement
shall be binding on the City and the Applicant and owners, and their respective heirs,
administrators, executors, agents, legal representatives, successors and assigns; provided,
DEVELOPMENTAGREEM~i-4
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however, that if all or any portion of the Property is divided, each owner of a legal lot
shall only be responsible for duties and obligations associated with an owner's parcel and
shall not be responsible for duties and obligations or defaults as to other parcels or lots
within the Property. The new owner of the Property or any portion thereof (including,
without limitation, any owner who acquires its interest by foreclosure, trustee's sale or
otherwise) shall be liable for all commitments and other obligations arising under this
Agreement with respect only to such owner's lot or parcel.

ARTICLEVll
GENERAL MATTERS
11.1 Amendments. Any alteration or change to this Development Agreement
shall be made only after complying with the notice and bearing provisions of Idaho Code
Section 67-6509, as required by McCall City Code, Title 3, Chapter 15 (Title 3, Chapter
12 for PUDs).
11.2 Paragraph Headings. This Development Agreement shall be construed
according to its fair meaning and as if prepared by both parties hereto. Titles and
captions are for convenience only and shall not constitute a portion of this Development
Agreement. As used in this Development Agreement, masculine, feminine or neuter
gender and the singular or plural number shall each be deemed to include the others
wherever and whenever the context so dictates.
11.3 Choice of Law. This Development Agreement shall be construed in
accordance with the laws of the State of Idaho in effect at the time of the execution of this
Development Agreement. Any action brought in connection with this Development
Agreement shall be brought in a court of competent jurisdiction located in Valley County,
Idaho.

ARTICLE VI
MISCELLANEOUS
12.1 This Agreement may be modified only by means of a subsequently
executed and acknowledged written agreement
12.2 In the event that a judicial dispute arises regarding the enforcement or
breach of this Agreement, then the prevailing party in such dispute shall be entitled to
recover its attorney's fees and costs reasonably incurred, including fees and costs
incurred on appeaL
12.3 Any notice which a party may desire to give to another party must be in
writing and may be given by personal delivery, by mailing the same by registered or
certified mail, return receipt requested postage prepaid, or by Federal Express or other
reputable overnight delivery service, to the party to whom the notice is directed at the
address of such party set forth below:

DEVELOPMENT AGREEMENT-S
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McCall:

City Cl.erk
City of McCall
216 East Park
McCall, Idaho 83638

Greystone Village, LLC:

1909 Pilgrim Cove Road
McCall, Idaho 83638

With copy to:

or such other addresses and to such other persons as the parties may hereafter designate
in writing to the other parties. Any such notice shall be deemed given upon personal
delivery or upon deposit in the United States mail.
IN WITNESS WHEREOF, the parties have hereunto caused this Agreement to
be executed, effective on the day and year first above written.

GREYSTONE VILLAGE, LLC

CITY OF MCCALL

ATIEST:

DEVELOPMENTAGREEME~i-6
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STATE OF IDAHO,

)
) ss.

County of Valley.

)

~'Shiv~~

On this

3

day

t( f2fltdm

, a

of

t21if
Pubic

Notary

·,

2006,

before

me,

in and for said State, personally

appear Steve Benad, as a Member of Greystone Village, LLC known or identified to
me, and acknowledged to me that he executed the same.
iN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.

My Commission Expires: U~ Zl -0 8

STATE OF IDAHO,
County of Valley.

)
)ss
)

On this _ill day of Ma.u
' 2006, before me, s#;,~ ~utl"i-vV) ' a Notary
kat, vt
:· and
Public in and for said State, pbfSonally appeared lJJ~{\·~o;;
ne
OS: k
known or identified to me to be the Mayor and the City Clerk
of the City of McCall, ID, respectively, the Idaho municipal corporation that executed the
instrument or the person that executed the instrument on of behalf of said municipal corporation,
and the person who attested the Mayor's signature to the instrument, and acknowledged to me
that such municipal corporation executed the same.

fuo...n

e . ':J

='"RJb

IN WfiNESS WHEREOF, I lu!ve hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

NOT Y P LIC FOR IDAHO
My Commission Expires: II ~ Z.t -1) 8
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MCCALL CITY COUNCIL PLANNING AND ZONING COMMISSION
FINDINGS AND CONCLUSIONS REGARDING
APPLICATION FOR
FINAL PLAT APPROVAL

SUB-05-4
Greystone Village
Phase 1, 2, & 3
The Council finds that:

1. An application for approval of a final plat pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described below:
A parcel of land located in PORTIONS OF Gov't Lots 1 and 2, Section 9, AND A
PORTION OF GOVT LOT 3, SECTION 4, Township 18 North, Range 3 East,
Boise Meridian, McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast corner of Section 9, T.18 N., R 3 E., B.M., McCall,
VALLEY County, Idaho; thence N 89°52' 11" W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE comer of Gov't Lot 1, of said Section
9; thence S 0°07'37" W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74°59'53" W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S 0°23'1 0" W ALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TO A POINT;
THENCE N 75°01'25" W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8°10'00", TANGENTS OF
31.11 FEET, AND A CHORD WHICH BEARS N 79°30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET, SAID CURVE
HAVING A RADIUS OF 435.21 FEET, A CENTRAL ANGLE OF 15.26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEARSS 88.40'50" W
116.97 FEET TO A POINT;
THENCE S 8°33'29" W 233.09 FEET TO A POINT;
THENCE S 6°58'20" W 56.60 FEET TO A POINT;
THENCE S 8°29'12" W 20.40 FEET TO A POINT;
THENCE N 87.49'38" W 211.52 FEET TO A POINT;
THENCE S 8°27'31" W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86°45'16" WALONG SAID NORTH BOUNDARY 162.74 FEET TOA
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8"42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81°25'25" WALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 8°39'19" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED 219.41 FEET TO A POINT;
THENCE S 87°23'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
17.40 FEET TO A POINT;
THENCE N 14°3T26" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED AND MILL PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBDIVISION,
SAID POINT BEING ON THE NORTH LINE OF SAID GOV'T LOT 1 AND
SOUTH LINE OF GOV'T LOT 3, SECTION 4;
THENCE S 89°23'00" E ALONG SAID COMMON GOV'T LOT LINES 51.55
FEET TO A POINT;
THENCE N 14°41'57" E 593.94 FEET TO A POINT;
THENCE S 75°18'03" E 75.00 FEET TO A POINT;
THENCE S 14°41'57" W 701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72°19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARSS 3r57'13" E
513.53 FEET TO A POINT;
THENCE S 74°59'53" E 164.94 FEET TO THE REAL POINT OF BEGINNING
OF THIS SUBDIVISION.
SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.
2. The property in question is located in the CB Central Business and the 8 Medium
Density Residential zoning districts.
3. The applicant is requesting final plat approval to create a subdivision containing 9
residential lots and 24 townhomes on 11.71 acres.
4. A companion application (PUD-05-2) requests final plan approval of a Planned Unit
Development for a subdivision containing 9 residential lots and 24 townhomes on
11.71 acres, located on the north side of Hemlock Street, between Mill Road and
Davis Street.
5. The McCall P1annlng & Zoning Commission held a properly posted and noticed
public hearing on AprH 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A
transcribable record was made of each public hearing.

6. The Commission received pubCic testimony, reviewed correspondence, and reviewed
staff reports dated April 4, 2005 and April 27, 2005 for preliminary plan and plat
approval.
7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27, 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future Land Use Map (Figure 6) identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business District' and 'Medium Density Residential' future land
uses.

9. The Commission concluded that the proposed preliminary plat meets the
requirements of MCC 3-21, subject to certain conditions.
McCall City CouncH
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10. The preliminary plat for SUB-05-4, Greystone Village, was approved, subject to the
following conditions:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.

5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement.
6. The applicant shall construct a bicycle path to City specifiCations from
McCall Avenue to Davis Street

7. The applicant shaH dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street.
8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path.
9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street

ii. Roosevelt Avenue and McCall Avenue

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor lighting

12. Any perimeter fencing shall conform with the following:
i. Perimeter fencing means fencing which, in the opinion of the

Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
McCall City Council
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two {42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit
13. All shared driveways shall meet the following conditions:

i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional ftre hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.
14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. landscaping along both sides of Roosevelt Avenue.

ii. Landscaping along the bicycle path, including berming between
the bicycle path and the north property line.
iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping {induding temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request. the aty
Arborlst shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant.
16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.
17. The applicant shall submit architectural drawings to the City with the PUO
final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,
dwelling units with the PUO.
McCall City Council
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18. The applicant shall provide a permanent emergency access and drainage •
easement as shown on the plat between units 55 and 56 for the benefrt of
property owners to the east

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
I. The CCR's should include the six single family lots and not be
written exclusively for townhouse devek>pmenl

ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.

iv. Paragraph 5. 7.1 - define "fiscal year".
v. Paragraph 13.1- revise the date specified.
vi. Prepare a separate document for a Home Owner's Association

Bylaws and Articles of Incorporation.
11. The Commission concluded that the final plat met the following conditions of
approval:
1. The applicant shall realign Mill Point Drive to connect directly to

Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. Mill Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street.
2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to McCall Avenue according McCall City standards.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events. The applicant
has agreed to design parking according to the McCall City standards and
signs will be posted to prohibit overnight parking.

4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
The shared driveways in this condition are not part of Phase I, fl. or Ill.
This condition will apply to a future phase.

5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement. An easement has
McCall City Council
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been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.

6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street. The bicycle path is not part of Phase I, II,
or Ill but will be completed in a Mure phase.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street. The
easement will be discussed in the development agreement and built as a
future phase.

8.

The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path. The
applicant will construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street The pedestrian scale
lighting will be constructed with the bike path during a future phase.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street

ii. Roosevelt Avenue and McCall Avenue
The applicant will provide street lighting for the above referenced
locations as shown on the PUO final plan.

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting.

12. Any perimeter fencing shall confonn with the following:
i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rait is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
McCall City Council
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proposed subdivision or requested via a conditional use permit.
The applicant has agreed to obtain the Commission's approval for
fencing or obtain a conditional use permit.
13. All shared driveways shall meet the following conditions:

i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared

driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.

v. The applicant shall prepare a plan detaBing hydrant locations to be
submitted with the final plat application.
14. All driveways will be constructed to the requirements listed above and are
shown on the final plat/plan.

15. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.

ii. Landscaping along the bicycle path, including berming between

the bicycle path and the north property line.

iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.

iv. Landscaping on the east side of the original railroad embankment.
16. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established

and, if established, accept responsibility from the applicant. The applicant
has submitted sufficient landscaping plans.
17. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application. The City Engineer approved construction plans
and final plat/plan for Phase I and II.

18. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process for the design of all mufti.family, or two family,
dwelling units with the PUD. The applicant submitted elevations of the
townhouses.
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19. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east The easement is shown on the final plan
and will be discussed in the development agreement.
20. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
21. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:

i. The CCR's should include the nine single family tots and not be
written exclusively for townhouse development.

ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.

iv. Paragraph 5.7.1- define "frscal year".

v. Paragraph 13.1 -revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.
12. The final plat for SUB-05-4, Greystone Village, was recommended for approval by
the Planning and Zoning Commission, subject to the following conditions that shall
be met before the City staff places the application on the City Council agenda for
consideration:

a. The applicant shall sign a development agreement with the City pursuant
to MCC 9-6-06.

b. The applicant shall submit electronic files of the final plat in a form
specified by the City.
13. The applicant has met conditions a and b set by the Planning and Zoning
Commission.
14. On February 23, 2006, the McCall City Council adopted an Amended Wastewater
Policy (Resolution-06-8}.

15. The Wastewater Policy restricts the issuance of building permits.
16. While the applicant is not required to provide a Community Housing Plan, the
applicant has agreed to deed the nine single family residential lots that constitute
Phase 3 of the project to the City of McCall to provide Community Housing.
The Council concludes that:
1. The proposed final plat meets the requirements of McCall City Code, Title 9.
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2. The City of McCall Wastewater Policy (Resolution 06-08) provides a mechanism
whereby adequate wastewater capacity can be provided to support the subdivision
while protecting the public health, safety and welfare. Building permits for lots in the
subdivision will be issued in conformance with the Wastewater Policy, as now enacted,
and as may be modifted by Council in the future.
3. The City of McCall accepts the nine single family residential deeded lots from the
applicant and the appficant will receive the associated benefits of the community
housing contribution in the building permit allocation process.
4. The final plat for SUB-05-4, Greystone Village, is hereby approved with the
following conditions:
1. The applicant shall submit electronic files of the final plan in a form specified by
the City before recording the final plat.

Dated: April 27. 2006
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CITY OF MCCAU PLANNING AND ZONING COMMISSION
FINDINGS AND CONCLUSIONS REGARDING
APPUCATION FOR
FINAL PLAT APPROVAL
SU~S-4

Greystone Village
Phase 1, 2, & 3
The Commission finds that:

1. An application for approval of a final plat. pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described below:
A parcel of land located in PORTIONS OF Gov't Lots 1 and 2, Section 9, AND A
PORTION OF GOV'T LOT 3, SECTION 4, Township 18 North, Range 3 East,
Boise Meridian. McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast comer of Section 9, T.18 N., R 3 E., B.M., McCall,
VALLEY County, Idaho; thence N 89°52'11" W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE comer of Gov't Lot 1, of said Section
9; thence S 0"07'3r W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74°59'53ff W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S 0"23'10" W ALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TOAPOfNT;
THENCE N 75"01'25• W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8"10'00", TANGENTS OF
31.11 FEET. AND A CHORD WHICH BEARS N 79°30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
.
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET, SAID CURVE
HAVING A RADJUS OF 435.21 FEET. A CENTRAL ANGLE OF 15°26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEARS S 88°40'50" W
116.97 FEET TO A POINT;
THENCE S 8°33'29" W 233.09 FEET TO A POINT;
THENCE S 6°58'20• W 56.60 FEET TO A POINT;
THENCE S 8°29'12" W 20.40 FEET TO A POINT;
THENCE N 87°49'38" W 211.52 FEET TO A POINT;
THENCE S 8°27'31" W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86"45'16" W ALONG SAID NORTH BOUNDARY 162.74 FEET TO A
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8°42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81°25'25" W ALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 8°39'19" E ALONG THE EASTERLY BOUNDARY OF SAID Mfll
RUN CONDO 2A AMENDED 219.41 FEET TO A POINT;
THENCE S 8]023'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
'17.40 FEET TOA POINT;
THENCE N 14°37'26" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED AND MILl PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBDIVISION,
SAID POINT BEING ON THE NORTH LJNE OF SAID GOVT LOT 1 AND
SOUTH LINE OF GOV'T LOT 3, SECTION 4;
THENCE S 89°23'00" E ALONG SAID COMMON GOV'T lOT LINES 51.55
FEET TO A POINT;
THENCE N 14°41'57" E 593.94 FEET TO A POINT;
THENCE S 75°18'03" E 75.00 FEET TO A POINT;
THENCE S 14°41'57" W701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE lEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72°19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARS S 37,57'13" E
513.53 FEET TO A POINT;
THENCE S 74°59'53" E 164.94 FEET TO THE REAl POINT OF BEGINNING
OF THIS SUBDIVISION.
SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.

2. The property in question is located in the CB Central Business and the B Medium
Density Residential zoning districts.
3. The applicant is requesting final plat approval to create a subdivision containing 9
residential lots and 24 townhomes on 11.71 acres.

4. A companion application (PUD-DS--2) requests final plan approval of a Planned Unit
Development for a subdivision containing 6 residential lots and 24 townhomes on
11.71 acres, located on the north side of Hemlock Street, between Mill Road and
Davis Street.
5. The McCall Planning & Zoning Commission held a properly posted and noticed
public hearing on April 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A
transcribable record was made of each pubflc hearing.

6. The Commission received public testimony, reviewed correspondence, and reviewed
staff reports dated April 4, 2005 and April 27, 2005 for preliminary plan and plat
approval.

7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27. 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future Land Use Map (Figure 6) identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business Districf and 'Medium Density ResidentiaJ' future land
uses.

9. The Commission concludes that the proposed preliminary plat meets the
requirements of MCC 3-21, subject to certain conditions.
McCall Planning and Zoning Commission
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10. The preliminary plat for SUB-05-4, Greystone VIllage, was approved, subject to the
follow\ng conditions:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.
2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue.
3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement.
6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street
7. The appticant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street
8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shaH be installed at Davis Street to keep traffic off of the path.
9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:

i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue
11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting
12. Any perimeter fencing shall confonn with the following:
i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
McCall Planning and Zoning Commission
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit.
13. All shared driveways shall meet the following conditions:

I. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.

ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
ill. Additional fire hydrants shaU be required at the end or shared
driveways per IFC 508.501.

iv. Hydrant spacing shall be per Table C1 05.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.

14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including benning between
the bicycle path and the north property line.
Ill. Landscaping and furnishings (tables, benches, picnic equipment

and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. landscaping on the east side of the original railroad embankment.

15; Maintenance of landscaping (including temporary irrigation} and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibUity from the applicant.

16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.
17. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,

dwelling units with the PUD.
McCall Planning and Zoning Commission
Findings and Conclusions Regarding Final Plat Approval
SUB 05-4: Greystone Village

page4
April 4, 2006

106

18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east.
·

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the six single family lots and not be

written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.

iv. Paragraph 5.7.1 - defme "fiscal year".
v. Paragraph 13.1 -revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.
11. The City of McCall Wastewater Policy (Resolution 06-Q8) provides a mechanism
whereby adequate wastewater capacity can be provided to support the subdivision
while protecting the public health, safety and welfare. Building permits for lots in the
subdMslon will be issued in conformance with the Wastewater Policy.

The Commission concludes that:

1.. The final plat meets the following conditions of approval:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. Mill Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street.

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to MCall Avenue according McCall City standards.
3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events. The applicant
has agrred to design parking according to the McCall City standards and
signs will be posted to prohibit overnight parking.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.

McCall Planning and Zoning Commission
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The shared driveways in this condition are not part of Phase I, II, or Ill.
This condition wHI apply to a future phase.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shalt be addressed in the development agreement. An easement has
been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.
6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street. The bicycle path is not part of Phase I, II,
or Ill but will be completed in a future phase.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street. The
easement will be discussed in the development agreement and built as a
future phase.
8.

The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shalf be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shaD be installed at Davis Street to keep traffic off of the path. The
applicant will construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street The pedestrian scale
lighting will be constructed with the bike path during a future phase.
10. The applicant shaD provide street lighting, street signs and any required
stop signs at the following intersections:

i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue
The appNcant will provide street lighting for the above referenced
locations as shown on the PUD final plan.
11 . All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code THie 3, Chapter 14, Outdoor Lighting.
12. Any perimeter fencing shall conform with the following:

i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
McCal Planning and Zoning Commission
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Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of !he
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit
The applicant has agreed to obtain the Commission's approval for
fencing or obtain a conditional use permit.

13. All shared driveways shall meet the following conditions:
i. . Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for ftre apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.

iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.

v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.

All driveways will be constructed to the requirements listed above and are
shown on the final plat/plan.
· 14. The applicant shall prepare construction drawings for the proposed
landscaping plan for CitY approval, to include:

i. landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including berming between
the bicycle path and the north property line.
iii. landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.

iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant The applicant
has submitted sufficient landscaping plans.

16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
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the final plat application. The City Engineer approved construction
plans and final plat/plan for Phase I and II.
17. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process for the design of all multi-family, or two family,
dwelling units with the PUO. The applicant submitted elevations of the
townhouses.

18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east The easement is shown on the final plan
and will be discussed in the development agreement

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUO final plan application.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the six single family lots and not be
written exclusively for townhouse development.

il. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16 - refers to paragraph 4.17, is an error.

iv. Paragraph 5.7.1- define "fiscal year".
v. Paragraph 13.1 -revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.
2. The final plat for SUB-05-4, Greystone Village, is hereby recommended for

approval, subject to the following conditions that shall be met before the City staff
places the application on the City Council agenda for consideration:

1. The applicant shall sign a development agreement with the City pursuant
to MCC 9-6-06.
2. The applicant shall submit electronic files of the final plat in a fonn
specifJed by the City

, PE,AICP
Development Director
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CITY OF MCCALL PLANNING AND ZONING COMMISSION
FINDINGS AND CONCLUSIONS REGARDING
APPLICATION FOR
FINAL PLAT APPROVAL

PUD-05-2
Greystone VIllage

Phase 1, 2, & 3
The Commission finds that:
1. An application for approval of a final plan, pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described beJow:
A parcel of land located in PORTIONS OF Gov't lots 1 and 2, Section 9, AND A
PORTION OF GOV'T LOT 3, SECTION 4, Township 18 North; Range 3 East,
Boise Meridian, McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast corner of Section 9, T.18 N., R 3 E., B.M., McCall,
VALLEY County, Idaho; thence N 89°52'11" W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE comer of Gov't lot 1, of said Section
9; thence S 0°07'37" W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74°59'53" W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S 0°23'10" W ALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TO A POINT;
THENCE N 75°01'25" W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8°10'00", TANGENTS OF
31.11 FEET, AND A CHORD WHICH BEARS N·79°30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET, SAID CURVE
HAVING A RADIUS OF 435.21 FEET, A CENTRAL ANGLE OF 15°26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEARSS 88°40'50" W
116.97 FEET TO A POINT;
THENCE S 8°33'29" W 233.09 FEET TO A POINT;
THENCE S 6°58'20" W 56.60 FEET TO A POINT;
THENCE S 8°29'12" W 20.40 FEET TO A POINT;
THENCE N 87°49'38" W 211.52 FEET TO A POINT;
THENCE S 8°27'31• W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86°45'16" W ALONG SAID NORTH BOUNDARY 162.74 FEET TO A
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8°42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81°25'25" W ALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 6°39'19Q E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2AAMENDED 219.41 FEET TO A POINT;
THENCE S 87"23'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
17.40 FEET TO A POINT;
THENCE N 14"37'26" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED AND MILL PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBDIVISION,
SAID POINT BEING ON THE NORTH LINE OF SAID GOV'T LOT 1 AND
SOUTH LINE OF GOV'T LOT 3, SECTION 4;
THENCE S 89°23'00" E ALONG SAID COMMON GOV'T LOT LINES 51.55
FEET TO A POINT;
THENCE N 14°41'57" E 593.94 FEET TO A POINT;
THENCE S 75"18'03" E 75.00 FEET TO A POINT;
THENCE S 14°41'57" W 701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72°19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARSS 3r57'13" E
513.53 FEET TO A POINT;
THENCE S 74"59'53" E 164.94 FEET TO THE REAL POINT OF BEGINNING
OF THIS SUBDIVISION.

SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.
2. The property in question is located in the CB Central Business and the B Medium
Density Residential zoning districts.

3. The applicant is requesting final plan approval to create a subdivision containing 9
residential lots and 24 townhomes on 11.71 acres.
4. A companion application (SUB-05-4) requests final plat approval of a P for a
subdivision containing 9 residential lots and 24 townhomes on 11.71 acres, located
on the north side of Hemlock Street. between Mill Road and Davis Street.
5. The McCall Planning & Zoning Commission held a properly posted and noticed
public hearing on April 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A

transcribable record was made of each pubfic hearing.

6. The Commission received public testimony, reviewed correspondence, and reviewed
staff reports dated April4, 2005 and April 27, 2005 for preliminary plan and plat
approval.
7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27, 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future land Use Map (Figure 6} identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business District' and 'Medium Density Residential' future land

uses.
9. The Commission concludes that the proposed preliminary plan meets the
requirements of MCC 3-21, subject to certain conditions.
McCall Planning and Zoning Commission
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10. The preliminary plat for PUD-05-2, Greystone Village, was approved, subject to the
following conditions:

1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to Cfty standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.
2. The applicant shall construct sidewalks to aty standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue.
3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.
4. The shared driveway between units 9 through 12 and units 13 through 22

shall be 40 feet in width and designed to City standard as a private street.

5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed In the development agreement.
6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street.

8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle. path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
Cfty shall be installed at Davis Street to keep traffic off of the path.
9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street

10. The appficant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street
iL Roosevelt Avenue and McCall Avenue

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shaN meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Ughting
12. Any perimeter fencing shall conform with the following:

I. Perimeter fencing means· fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantlaJly surrounds, a residential subdivision shall be primarily
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
. top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit.
13. All shared driveways shaD meet tfle following conditions:

i. Shared driveways shalf be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
li. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.

v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.

14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including berming between
the bicycle path and the north property line.
iii. Landscaping and furnishings {tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City} for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant.
16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.
17. The applicant shall submit architectural drawings to the City with the PUD
final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,
dwelling units with the PUO.
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18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the easl

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:

i. The CCR's should include the six single family lots and not be
written exclusively for toWnhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
. iii. Paragraph 4.

16 - refers to paragraph 4.17, is an error.

iv. Paragraph 5.7.1 -define "fiscal year".
v. Paragraph 13.1 - revise the date specified.
vi. Prepare a separate document for a Home OWner's Association
Bylaws and Articles of Incorporation.
11. The City of McCaH Wastewater Policy (Resolution 06-08) provides a mechanism
· whereby adequate wastewater capacity can be provided to support the subdivision
whne protecting the public health, safety and welfare. Building permits for lots in the
subdivision will be issued in conformance with the Wastewater Policy.
The Commission concludes that:

t. The final plan meets the following conditions of approval:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. Mill Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to MCall Avenue according McCall City standards.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events. The applicant
has agrred to design parking according to the McCall City standards and
signs witl be posted to prohibit overnight parking.

4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
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The shared driveways in this condition are not part of Phase I, II, or 111.
This condition will apply to a future phase.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement An easement has
been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.

6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street. The bicycle path is not part of Phase I, II,
or Ill but will be completed in a future phase.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street The
easement wilt be discussed in the development agreement and built as a
future phase.

a.

The applicant shall construct a connection to the bicycle path desaibed
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path. The
applicant wDI construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.

9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street. The pedestrian scale
lighting will be constructed with the bike path during a future phase.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street

ii. Roosevelt Avenue and McCall Avenue
The applicant will provide street lighting for the above referenced
locations as shown on the PUD final plan.

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Ughting.
12. Any perimeter fencing shaU conform with the following:
i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
McCall Planning and Zoning Commission
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Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade Is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a conditional use permit
The applicant has agreed to obtain the Commission's approval for
fencing or obtain a conditional use permit.
13. All shared driveways shall meet the following conditions:
i. Shared driveways shall be constructed to the dimensions o.f fire
apparatus access roads per IFC 503.2. 1.

ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix 0.
iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.
All driveways will be constructed to the requirements listed above and are
shown on the final plat/plan,
14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including benning between
the bicycle path and the north property line.

iii. Landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood parf<
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.
15. Maintenance of landscaping (including temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
appUcant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant. The applicant
has submitted sufficient landscaping plans.
16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer. and landscaping improvements to the City with
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the final plat application. The City Engineer approved construction
plans and final plat/plan for Phase I and II.

17. The applicant shall submit architectural drawings to the City with the PUD
.final plan application. The Commission will review and approve as part of
a Design Approval Process for the design of all multi-family, or two family,
dwefling units with the PUO. The applicant submitted elevations of the
townhouses.
18. The applicant shall provide a permanent emergency access and drainage

easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east. The easement is shown on the final plan
and will be discussed in the development agreement.

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the nine single family lots and not be

written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.

iv. Paragraph 5. 7. 1 - define "fiscal year".
v. Paragraph 13.1 - revise the date specified.

vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.

2. The final plan for PUD-05-2, Greystone Village, is hereby recommended for
approval, subject to the following conditions that shall be met before the City staff
places the application on the City Council agenda for consideration:
1. The applicant shall sign a development agreement with the City pursuant
to MCC 9-6-06.
2. The applicant shall submit electronic files of the final plan in a form

specified by the City
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MCCALL CITY COUNCIL PLANNING AND ZONING COMMISSION
FINDINGS AND CONCLUSIONS REGARDING
APPUCATIONFOR
FINAL PLAT APPROVAL

PUD-05-2
Greystone Village
Phase 1, 2, & 3

The Council finds that:
1. An application for approval of a final plan, pursuant to McCall City Code 3-21 was
submitted by Briggs Engineering for Steven Benad, the owner of the property
described below:
A parcel of land located in PORTIONS OF Gov't Lots 1 and 2, Section 9, AND A
PORTION OF GOV'T LOT 3, SECTION 4, Township 18 North, Range 3 East,
Boise Meridian, McCall, VALLEY County, Idaho, more particularly described as
follows:
Commencing at the Northeast comer of Section 9, T.18 N., R 3 E., B.M., McCall,
VALLEY County, Idaho; thence N 89"52'11" W 1323.64 feet along the north line
of the NE 1/4 of said Section 9 TO the NE corner of Gov't Lot 1, of said Section
9; thence S 0°07'37" W along THE east line of said Gov't Lot 1 574.57 feet to a
point; thence N 74°59'53" W 39.59 feet to a point on the westerly Right of Way
for Davis Street, the REAL POINT OF BEGINNING of this subdivision;
THENCE S 0°23'10"WALONG SAID WESTERLY RIGHT OF WAY 51.82 FEET
TO A POINT;
THENCE N 75°01'25" W 98.60 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 62.12 FEET, SAID CURVE HAVING
A RADIUS OF 435.82 FEET, A CENTRAL ANGLE OF 8"10'00", TANGENTS OF
31.11 FEET, AND A CHORD WHICH BEARS N 79°30'48" W 62.07 FEET TO A
POINT OF COMPOUND CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 117.32 FEET, SAID CURVE
HAVING A RADIUS OF 435.21 FEET, A CENTRAL ANGLE OF 15°26'43",
TANGENTS OF 59.02 FEET, AND A CHORD WHICH BEARSS 88.,40'50" W
116.97 FEET TO A POINT;
THENCE S 8"33'29" W 233.09 FEET TO A POINT;
THENCE S 6°58'20• W 56.60 FEET TO A POINT;
THENCE S 8°29'12" W 20.40 FEET TO A POINT;
THENCE N 87°49'38" W 211.52 FEET TO A POINT;
THENCE S 8°27'31" W 419.82 FEET TO A POINT ON THE NORTH
BOUNDARY OF McCALL'S FIRST ADDITION;
THENCE N 86°45'16" W ALONG SAID NORTH BOUNDARY 162.74 FEET TO A
POINT ON THE CENTERLINE OF ROOSEVELT STREET;
THENCE S 8°42'41" W ALONG SAID CENTERLINE 235.50 FEET TO A POINT
ON THE NORTHERLY RIGHT OF WAY OF HEMLOCK STREET;
THENCE N 81°25'25"WALONG SAID NORTHERLY RIGHT OF WAY 170.18
FEET TO THE SOUTHEAST CORNER OF MILL RUN CONDO 2A AMENDED;
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THENCE N 8°39'19" E ALONG THE EASTERLY BOUNDARY OF SAID MILL
RUN CONDO 2A AMENDED 219.41 FEET TO A POINT;
THENCE S 8r'23'11" E CONTINUING ALONG SAID EASTERLY BOUNDARY
17.40 FEET TO A POINT;
THENCE N 14°37'26" E ALONG THE EASTERLY BOUNDARY OF SAID MIU
RUN CONDO 2A AMENDED AND MILL PARK VILLAGE SUBDIVISION 1327.83
FEET TO THE NORTHEAST CORNER OF SAID MILL PARK SUBDIVISION,
SAID POINT BEING ON THE NORTH LINE OF SAID GOVT LOT 1 AND
SOUTH LINE OF GOVT LOT 3, SECTION 4;
THENCE S 89°23'00" E ALONG SAID COMMON GOVT LOT LINES 51.55
FEET TO A POINT;
THENCE N 14,41'57" E 593.94 FEET TOA POINT;
THENCE S 75c 18'03" E 75.00 FEET TO A POINT;
THENCE S 14°41 'Sr W 701.16 FEET TO A POINT OF CURVATURE;
THENCE ALONG A CURVE TO THE LEFT 549.27 FEET, SAID CURVE
HAVING A RADIUS OF 435.16 FEET, A CENTRAL ANGLE OF 72"'19'12",
TANGENTS OF 318.02 FEET, AND A CHORD WHICH BEARSS 37°57'13" E
513.53 FEET TO A POINT;
THENCE S 74°59'53" E 164.94 FEET TO THE REAL POINT OF BEGINNING
OF THIS SUBDIVISION.
SAID SUBDIVISION CONTAINS 11.71 ACRES, MORE OR LESS.
2. The property in question is located in the CB Central Business and the B Medium
Density Residential zoning districts.
3. The applicant is requesting final plan approval to create a planned unit development
containing 9 residential lots and 24 townhornes on 11.71 acres.
4. A companion application (SUB-05-4) requests final plat approval of a subdivision
containing 9 residential lots and 24 townhomes on 11.71 acres, located on the north
side of Hemlock Street, between Mill Road and Davis Street.
5. The McCall Planning & Zoning Commission held a properly posted and noticed
public hearing on April 5, 2005, at which time a Preliminary Plan for the PUD was
approved by the Commission. The public hearing was continued to May 3, 2005. A
transcribable record was made of each public hearing.
6. The Commission received public testimony, reviewed correspondence, and reviewed
staff reports dated April 4, 2005 and April 27, 2005 for preliminary plan and plat
approval.

7. The Commission received public testimony, reviewed correspondence, and reviewed
a staff report dated March 27, 2006 for final plan and plat approval.
8. The McCall Area Comprehensive Plan Future Land Use Map (Figure 6) identifies the
subject property as 'Central Business District' and 'Medium Density Residential.' It is
adjacent to 'Central Business District' and 'Medium Density Residential' future land
uses.
9. The Commission concluded that the proposed preliminary plan meets the
requirements of MCC 3-21, subject to certain conditions.
McCall City CouncU
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10. The preliminary plan for PUD-05-2, Greystone Village, was approved, subject to the
following conditions:

1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be
renamed Roosevelt Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align.

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue.

3. Any parking on Roosevelt Avenue shall be designed to City standard and
signed to prohibit overnight parking during snow events.

4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement.

6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street.
7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street.

8. The applicant shaJI construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path.
9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street.
10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting
12. Any perimeter fencing shall conform with the following:

i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds. a residential subdivision shall be primarily
McCall City Council
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constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
proposed subdivision or requested via a condnional use permit.

13. All shared driveways shall meet the following conditions:
i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.

iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be
submitted with the final plat application.
14. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. landscaping along both sides of Roosevelt Avenue.
ii. landscaping along the bicycle path, including berming between

the bicycle path and the north property line.
iii. landscaping and furnishings (tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.

15. Maintenance of landscaping (induding temporary irrigation) and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the app,icant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant.

16. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application.
17. The applicant shall submit architectural drawings to the City with the PUD

final plan application. The Commission will review and approve as part of
a Design Approval Process the design of all multi-family, or two family,
dwelling units with the PUD.
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18. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east.

19. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan appJication.
20. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:

i. The CCR's should include the six single family lots and not be
written exclusively for townhouse development.
ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use sateUite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.
iii. Paragraph 4. 16 - refers to paragraph 4.17, is an error.

iv. Paragraph 5.7.1 -define "fiscal year".

v. Paragraph 13.1 - revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.

11. The Commission concluded that the final plan met the following conditions of
approval:
1. The applicant shall realign Mill Point Drive to connect directly to
Roosevelt Avenue at Hemlock Street. The realigned street shall be

renamed RooseveH Avenue and shall be constructed to City standard.
The right-of-way of Roosevelt Avenue north and south of Hemlock Street
shall align. Mill Point Drives was renamed Roosevelt Avenue and
connects directly to the existing Roosevelt Avenue at Hemlock Street.

2. The applicant shall construct sidewalks to City standard on both sides of
Roosevelt Avenue from Hemlock Street to McCall Avenue. The applicant
has agreed to construct the sidewalks on both sides of Roosevelt from
Hemlock to Mccall Avenue according McCall City standards.

3. Any parking on Roosevelt Avenue shalt be designed to City standard and
signed to prohibit overnight parking during snow events. The applicant
has agreed to design parking according to the McCall City standards and
signs will be posted to prohibit overnight parking.
4. The shared driveway between units 9 through 12 and units 13 through 22
shall be 40 feet in width and designed to City standard as a private street.
The shared driveways in this condition are not part of Phase I, II, or Ill.

This condition will apply to a future phase.

5. The applicant shall grant an easement between the end of this shared
driveway and the property to the east to provide pedestrian access and
emergency vehicle access to this property. The specifics of this easement
shall be addressed in the development agreement An easement has
McCall City Council
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been granted between the end of the shared driveway and the property to
the east, which provides vehicular and pedestrian access to the property.
6. The applicant shall construct a bicycle path to City specifications from
McCall Avenue to Davis Street The bicycle path is not part of Phase I, II,
or Ill but will be completed in a future phase.

7. The applicant shall dedicate a ten foot wide pedestrian easement for the
portion of the bicycle path from Roosevelt Avenue to Davis Street. The
easement will be discussed in the development agreement and built as a
future phase.

8. The applicant shall construct a connection to the bicycle path described
above from the shared driveway adjacent to unit 20. This connection and
the bicycle path from the connection to Davis Street shall be constructed
to accommodate emergency vehicles. A vehicle barrier acceptable to the
City shall be installed at Davis Street to keep traffic off of the path. The
applicant will construct an emergency access for vehicles from unit 26 to
Davis Street in a later phase. This condition was approved by the McCall
Fire District.
9. The applicant shall provide pedestrian scale lighting along the bicycle
path from Roosevelt Avenue to Davis Street. The pedestrian scale
lighting will be constructed with the bike path during a future phase.

10. The applicant shall provide street lighting, street signs and any required
stop signs at the following intersections:
i. Roosevelt Avenue and Hemlock Street
ii. Roosevelt Avenue and McCall Avenue
The applicant will provide street lighting for the above referenced
locations as shown on the PUD final plan.

11. All street and pedestrian lighting plans shall be submitted with the final
plat application. All outdoor lighting shall meet the requirements of the
proposed Code Title 3, Chapter 14, Outdoor Lighting.

12. Any perimeter fencing shall conform with the following:
i. Perimeter fencing means fencing which, in the opinion of the
Commission, substantially encloses the property in question.
Perimeter fencing enclosing residential developments is
discouraged, except fencing enclosing property with no more than
two residential units. Perimeter fencing which surrounds, or
substantially surrounds, a residential subdivision shall be primarily
constructed of natural materials, such as log poles or split rails.
Perimeter fencing for residential developments shall have periodic
openings to allow for the movement of larger wild animals, such
as deer and elk, and shall be constructed so that the height of the
top rail is no more than forty two (42) inches above grade and the
minimum gap between the bottom rail and grade is fifteen (15)
inches. Perimeter fencing proposed for a residential development
is subject to the approval of the Commission either as a part of the
McCall City Council
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proposed subdivision or requested via a conditional use permit
The applicant has agreed to obtain the Commission's approval for
fencing or obtain a conditional use permit.
13. All shared driveways shall meet the following conditions:
i. Shared driveways shall be constructed to the dimensions of fire
apparatus access roads per IFC 503.2.1.
ii. Shared driveways in excess of 150 feet shall have an approved
turnaround for fire apparatus per IFC 503.2.5, Appendix D.
iii. Additional fire hydrants shall be required at the end of shared
driveways per IFC 508.501.
iv. Hydrant spacing shall be per Table C105.1 of Appendix C of IFC.
v. The applicant shall prepare a plan detailing hydrant locations to be

submitted with the final plat appHcation.
14. All driveways will be constructed to the requirements listed above and are
shown on the final plat/plan.
15. The applicant shall prepare construction drawings for the proposed
landscaping plan for City approval, to include:
i. Landscaping along both sides of Roosevelt Avenue.
ii. Landscaping along the bicycle path, including benning between
the bicycle path and the north property line.
iii. Landscaping and furnishings {tables, benches, picnic equipment
and playground equipment appropriate to a neighborhood park
and acceptable to the City) for the open space adjacent to units 17
through 20.
iv. Landscaping on the east side of the original railroad embankment.

16. Maintenance of landscaping (including temporary irrigation} and
furnishings in all public rights-of-way shall be the responsibility of the
applicant until establishment of plantings, when they will become the
responsibility of the City of McCall. At the applicant's request, the City
Arborist shall determine whether the landscaping has become established
and, if established, accept responsibility from the applicant The applicant
has submitted sufficient landscaping plans.
17. The applicant shall submit construction drawings for street, snow storage,
drainage, water, sewer, and landscaping improvements to the City with
the final plat application. The City Engineer approved construction plans
and final plat/plan for Phase I and II.

18. The applicant shall submit architectural drawings to the City with the PUD
final pfan application. The Commission will review and approve as part of
a Design Approval Process for the design of all multi-family, or two family,
dwelling units with the PUD. The applicant submitted elevations of the
townhouses.
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19. The applicant shall provide a permanent emergency access and drainage
easement as shown on the plat between units 55 and 56 for the benefit of
property owners to the east. The easement is shown on the final plan
and will be discussed in the development agreement.
20. The applicant shall negotiate a development agreement with the City prior
to submittal of the PUD final plan application.

21. The applicant shall consider the following in developing the Declaration of
CCR's to be submitted with the PUD final plan application:
i. The CCR's should include the nine single family lots and not be
written exclusively for townhouse development

ii. Paragraph 4.2 may be too restrictive; the applicant should
consider the option to use satellite for television, and it may not be
practical or possible to make the antennas invisible from the street
in all cases.

iii. Paragraph 4. 16- refers to paragraph 4.17, is an error.
iv. Paragraph 5.7.1 -define "fiscal year".
v. Paragraph 13.1 - revise the date specified.
vi. Prepare a separate document for a Home Owner's Association
Bylaws and Articles of Incorporation.

12. The final plan for PUD-05-2, Greystone Village, was recommended for approval by
the Planning and Zoning Commission, subject to the following conditions that shalt
be met before the City staff places the application on the City Council agenda for
consideration:
a. The applicant shall sign a development agreement with the City pursuant
.
to MCC 9-6-06.
b. The applicant shall submit electronic files of the final plat In a form
specified by the City.
13. The applicant has met conditions a and b set by the Planning and Zoning
Commission.
14. On February 23, 2006, the McCall City Council adopted an Amended Wastewater
Policy (Resolution-06-8).

15. The Wastewater Policy restricts the issuance of building permits.
16. While the applicant is not required to provide a Community Housing Plan, the
applicant has agreed to deed the nine single family residential lots that constitute
Phase 3 of the project to the City of McCall to provide Community Housing.

The Council concludes that:
1. The proposed final plan meets the requirements of McCall City Code, Title 9.
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2. The City of McCall Wastewater Policy (Resolution 06-08) provides a mechanism
whereby adequate wastewater capacity can be provided to support the subdivision
while protecting the public health, safety and welfare. Building permits for lots in the
subdivision will be issued in conformance with the Wastewater Policy, as now enacted,
and as may be modified by Council in the future.
3. The City of McCall accepts the nine single family residential deeded lots from the
applicant and the applicant will receive the associated benefits of the community
housing contribution in the building permit allocation process.

4. The final plan for PUD-05-2, Greystone Village, is hereby approved with the
following conditions:
1. The applicant shall submit electronic files of the final plan in a form specified by
the City before recording the final plat.

Dated: April 27. 2006

WI~
Mayor

Attest:

JnneYOrk
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Jed W. Manwaring, ISB # 3040
Victor S. Villegas, ISB # 5860
EVANS KEANE LLP
1405 W. Main Street
P.O. Box 959
Boise, Idaho 83701-0959
Telephone: {208) 384-1800
Facsimile: (208) 345-3514

11 : sy

E-Mail: JManwaring@evanskeane.com

VVillegas@evanskeane.com
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,

Case No. CV 2010-276C
REPLY TO COUNTERCLAIM

Plaintiffs/Counterdefendants,

v.
CITY OF McCALL,
Defendant/Counterclaimant.

Plaintiffs/Counerdefendants, Richard Hehr and Greystone Village, LLC (hereinafter '"Hehr
and Greystone"), by and through their counsel of record, Evans Keane, LLP, and reply to the
Counterclaim of Defendant/Counterclaimant City of McCall (hereinafter "McCall") as follows:
1.

The Counterclaim fails to state a claim against the Hehr and Greystone upon which

relief can be granted.
2.

Hehr and Greystone deny each and every allegation of the Counterclaim not herein

expressly and specifically admitted.
3.

Answering Paragraphs 6-8, 10-18, 23-26, 28, 38-41, 44-45, 50-61,62, 64, 68-70, 72

and 80-81, of McCaH' s Counterclaim, Hehr and Greystone deny the allegations contained therein.
REPLY TO COUNTERCLAIM - I
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4.

Answering Paragraphs 9, 19, and 30-37 of McCall's Counterclaim, Hehr and

Greystone are without sufficient knowledge or information to form a belief as to the truth of the
allegations contained therein and, therefore, deny the same.
5.

Answering Paragraph 27 ofMcCall's Counterclaim, Hehr and Greystone admit only

that the referenced meeting notes speak for themselves. Other than as specifically admitted herein,
Hehr and Grey stone deny the allegations contained therein. Hehr and Greystone specifically deny all
allegations that Hehr and Greystone' actions were voluntary.
6.

Answering Paragraph 29 of McCall's Counterclaim, Hehr and Greystone admit that

they now have each of the referenced documents in their possession. Other than as specifically
admitted herein, Hehr and Grey stone deny all other allegations contained therein ..
7.

Answering Paragraph 63 ofMcCall's Counterclaim, Hehr and Greystone admit only

that one ofHehr and Greystone' s theories for relief is inverse condemnation and deny the allegations
contained therein.
8.

Answering Paragraph 65 of McCall's Counterclaim, Hehr and Greystone admit that

the land use entitlements and Development Agreement speak for themselves and deny all other
allegations contained therein.
9.

Answering Paragraph 66 of McCall's Counterclaim, Hehr and Greystone admit the

conditions of approval for SUB-05-4 and PUD-05-2 required applicant to convey nine residential
lots to the City, but deny the remaining allegations contained therein.
10.

Answering Paragraph 67 of McCall's Counterclaim, Hehr and Greystone admit that

they were required to deed nine (9) residential lots to the City and that the Development Agreement
was executed on May 3, 2006, but deny the remaining allegations contained therein.
11.

Answering Paragraph 71, 75, 76, 78,79 and 82 ofMcCall's Counterclaim, Hehr and

Greystone admit the same.
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12.

Answering Paragraph 77 of McCall's Counterclaim, Hehr and Greystone admit only

that Steven P. Benad is not a named party; Plaintiffs/ Counterdefendants deny the remaining
allegations contained therein.
13.

Answering Paragraph 83 of McCall's Counterclaim, Hehr and Grey stone admit that

the Development Agreement speaks for itself and deny all other allegations contained therein.
COUNT 1:
BREACH OF CONTRACT

14.

Answering Paragraph 85 of McCall's Counterclaim, Hehr and Greystone admit the

Development Agreement is an unenforceable contract, but deny all other allegations contained
therein.
15.

Answering Paragraph 86 of McCall's Counterclaim, Hehr and Greystone lack

information sufficient to form a belief as to the truth of the allegations contained therein and,
therefore, denies the same.
16.

Answering Paragraph 87 and 88 ofMcCall's Counterclaim, Hehr and Greystone deny

the allegations contained therein.
17.

Answering Paragraph 89 of McCall's Counterclaim, Hehr and Greystone admit that

one of the purposes of the lawsuit is to undo the agreement and denies the remaining allegations
contained therein.
18.

Answering Paragraphs 90 through 92 of McCall's Counterclaim, Hehr and Greystone

deny the allegations contained therein.
AFFIRMATIVE DEFENSES

19.

By pleading certain defenses as "affirmative defenses", Hehr and Greystone do not

suggest that they have the burden of proof for any such defense. Furthermore, as Hehr and
Greystone have not had the opportunity to conduct discovery in this case, Hehr and Greystone, by
failing to raise an affirmative defense, do not waive any such defense and Hehr and Greystone
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specifically reserve the right to amend their Reply to Counterclaim to include additional affirmative
defenses. For further answer by way of Affirmative Defenses, Hehr and Greystone allege:
20.

McCall's Counterclaim fails to state a claim againstHehr and Greystone upon which

relief may be granted.
21.

Any damages that McCall may have sustained, as alleged in their Counterclaim, to the

extent not proximately caused by the negligence and fault ofHehr and Greystone, were proximately
caused by the negligence, fault or actions of persons or entities other than Hehr and Greystone, over
whom Hehr and Greystone had no control, and for whose negligence, fault, and actions Hehr and
Greystone are not responsible.
22.

Hehr and Greystone aJlege that McCall's recovery, if any, should be reduced to the

extent McCall failed
23.

to

reasonably mitigate McCall's damages.

That the claims and damages set forth in McCall's Counterclaim are barred by the

doctrine of unclean hands.
24.

McCall's claims are barred by the doctrine of estoppel and estoppel by fraud.

25.

McCall's claims are barred by the doctrine of illegality.

26.

McCall's claims are moot.

27.

Hehr and Greystone hereby give notice that they intend to rely upon any other defense

that may become available or appear during the proceedings in this case and hereby reserves its right
to amend this Reply to Counterclaim to assert any such defense.
28.

McCall's claims are barred by the doctrine ofbad faith.

29.

McCall's claims are barred because they failed to comply with Idaho law.

30.

McCaH has failed to mitigate its damages, if any, and to protect it from avoidable

consequences. McCall's right to recovery, if any, is thereby reduced or barred.
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31.

McCall's damages, if any, were not proximately caused by the conduct ofHehr and

Greystone, but result, in whole or in part, from McCall's own actions.
32.

Hehr and Greystone are entitled to rescind the alleged Development Agreement on the

basis that the Development Agreement is unlawful and executed under duress.

COSTS AND ATTORNEY FEES
33.

Hehr and Greystone have been required to retain the services of counsel to represent

them herein. Hehr and Greystone are entitled to recover reasonable costs and attorney fees from
McCall pursuant to Idaho Code§§ 12-120(3) and 12-121.
WHEREFORE, Hehr and Greystone pray that McCall take nothing by its Counterclaim; that
the same be dismissed; and that Hehr and Greystone be awarded their costs and attorney fees and
such other and further relief as this Court may deem just and equitable.
DATED this 12th day of October, 2010.
EVANS KEANE LLP

By

L~~~

Victor Villegas, fthe Firm
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of October, 2010, a true and correct copy of the
foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person in
charge ofthe office as indicated below:
Christopher H. Meyer
Martin C. Hendrickson
Givens Pursley LLP
P.O. Box 2720
Boise, ID 83701-2720
Telephone: (208) 388-1200
Facsimile: (208) 388-1300
Attorneys for Defendant

I ]

U.S. Mail
Fax
[ ] Overnight Delivery
[ ] Hand Delivery

[X]
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EVANS KEAN"E: LLP

04/0412011 17:05 FAX 20834535

Jed W. Manwaring, ISB # 3040
Victor S. Villegas, ISB # 5860
EVANS KEANE LLP
1405 W. Main Street
P.O. Box 959
Bois~ Idaho 83701-0959
Telephone: (208) 384-1800
Facsimile: (208) 345-3514
E-Mail: JManwaring@evanskeane.com
VVillegas@evanskeane.com

ARCHIE N. BANBURY, CLERK

By~~~~~
Case No.
Filed

II : ~

nst No._ __
A.M -----sP.M.

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOIJRTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE

Case No. CV 2010-276C

VILLAGE, LLC,
Plaintiffs,

PLAINTIFFS' DESIGNATION OF
EXPERT WITNESSES

v.
CITY OF McCALL,

Defendant.

Plaintiffs Richard Hehr ("Hehr'') and Greystone Village, LLC ("Greystone") (Hehr and
Greystone are collectively referred to as the "Plaintiffs"), by and through their counsel of record,
hereby provide, pursuant to Rule 26(b)(4) of the Idaho Rules of Civil Procedure and this Court's
Order Setting Proceedings and Trial, filed February 22, 2010.
PRELIMINARY STATEMENT

Since not all witnesses in this action have been deposed and because documentary discovery
is ongoing, it is difficult, if not impossible, for the expert to state at this time all subjects on which
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those opinions. Accordingly, Plaintiffs reserve the right to supplement this disclosure. Plaintiffs
further reserve the right to present the expert opinion testimony of rebuttal witnesses in response to
evidence presented by Defendants and/or Third Party Defendants that cannot, at this time, be
reasonably anticipated.

EXPERT WITNESSES
1.

Dean W. Briggs.
A.

Identification and Summary of Qualifications.

Dean W_ Briggs is the President and Chairman of the Board of Directors of Briggs
Engineering, Inc. Mr. Briggs is a registered and licensed professional engineer, structural engineer
and land surveyor with over thirty (30) years of experience in all areas of land use planning for
residential development. Mr_ Briggs served as the engineer for Greystone Village, a residential
subdivision development in Valley County, Idaho, and assisted Plaintiffs in this case in obtaining
land use approvals from the City of McCalL

B.

Subject Matter and Summary of Substance of Opinions.

Mr. Briggs will testify as to the engineering and construction issues related to Plaintiffs
application to the City of McCall tbr Greystone Village and the land use approval process for
Greystone Village, including the issue of community or workforce housing.
C.

Facts and Data Relied lipan_

Mr_ Briggs will rely on his experience as the engineer for Plaintiffs in their application to
obtain permits and land use approvals, as well as his experience in representing other developers
before the City of McCall both prior to and after representing Plaintiffs. Mr. Briggs may also rely
on currently available documentary evidence, memoranda, resolutions. ordinances, reports and
studies produced in discovery, as well as the depositions and exhibits in this matter.
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R. William Nelson.
A.

Identification and Summary of Qualifications.

R. William Nelson is the Senior Appraiser and President of R. William Nelson Company,
Inc. Mr. Nelson has thirty (30) years of experience as an appraiser. Mr. Nelson is a graduate of the
University of Minnesota with a degree in Business. Mr. Nelson as participated in a number of
seminars and courses on real property appraising. Mr. Nelson is certifies as an Idaho Certified
General Real Estate Appraisal. Mr. Nelson is a certified instructor for the real estate appraisal
course by the Idaho Real Estate Education Council and is a peer reviewer for the Idaho Bureau of
Occupational Licenses, Idaho Real Estate Appraiser Board.
B.

Subject Matter and Summary of Substance of Opinions.

Mr. Nelson will testify regarding the value of the property dedicated by Plaintiffs to the City
of McCall in this matter in lieu of payment of a commtmity/workforce housing fee. Mr. Nelson will
testify as to the fair market value of each of the nine (9) lots conveyed to the City of McCall by
Plaintiffs. Mr. Nelson will also opine as to whether the appraisal obtained by Plaintiffs from
Clearwater Appraisal, Inc. in 2006 accurately reflects the fair market value of the lots conveyed by
Plaintiffs to the City of McCall at the time of that appraisal.
C.

Facts and Data Relied Upon.

Mr. Nelson will rely on the Land Appraisal Report from Clearwater Appraisal, Inc. as well as
all available information regarding the fair market value of the lots in Greystone Village conveyed to
the City of McCall duling the relevant time peliod during 2006. Mr. Nelson may also rely on
currently available documentary evidence, memoranda, resolutions, ordinances, reports and studies
produced in discovery, as well as the depositions and exhibits in this matter
3.

David Duthie.
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David Duthie is the appraiser in training that performed the Land Appraisal Report, dated
AprillO, 2006, on behalf of Clearwater Appraisals for Greystone Village. Mr. Duthie will testify as
to the contents of the appraisal and the fair market value of the lots with Greys tone Village conveyed
to the City ofMcCall. Mr. Duthie will rely on the Land Appraisal Report dated April 10, 2006, and
any documents or infonnation related to the preparation of that report.
4.

Teresa Banks.

Teresa Banks is the review appraiser that reviewed and approved the Land Appraisal Report,
dated April 10, 2006, on behalf of Clearwater Appraisals for Greystone Village. Ms. Banks w111
testify as to the contents of the appraisal and the fair market value of the lots with Greystone Village
conveyed to the City of McCall, and her review of the appraisal. Ms. Banks will rely on the Land
Appraisal Report dated April! 0, 2006, and any documents or information related to the preparation
of that report.
5.

Mr. Gerry Annstrong.

A.

Identification and Summary of Qualifications.

Mr. Armstrong is an architect licensed by the State of Idaho and is the owner and principal of
Armstrong Consulting. Mr. Armstrong earned degrees in Architecture from Idaho State University,
graduated from the U.S. Army Engineering School and eamed a Master ofBusiness Administration
Boise State University.

In addition to providing architectural services through Armstrong

Consulting. Mr. Armstrong represents chents seeking land use permit approvals and entitlements
from local governments and provides development services to developers. Mr. Armstrong served on
the Planning and Zoning commissions for Boise City and Ada County as a commissioner from 1982
to 1994. Mr. Armstrong served as Director ofDevelopmental Services for Ada County from 2004 to
2007.
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Subject Matter and Summary of Substance of Opinions.

Mr. Armstrong will testify as to the usual process involved in obtaining land use pem1it
approvals, including the methods and strategies often employed by local land use planning staff and
land use authorities with regard to conditions and approvals placed on applicants seeking land use
permit approvals. Mr. Armstrong will testify that land use applicants are strongly persuaded by
planning staft~ if not outright required, to agree to conditions that the applicant did not expect nor
want to agree to. Mr. Armstrong will testify that the developer ofGreystone Village was more likely
than not required to provide for community housing.

Mr. Armstrong may also address any issues raised by Defendant's experts. Mr. Armstrong
may also testify about any matters discussed in any deposition in this case and any other matters
within his expertise relevant to this case. He may also testify in rebuttal to testimony from
Defendant's experts with respect to any issues in his areas of expertise.
C.

Facts and Data Relied Upon.

Mr. Annstrong's opinions are based upon his training and experience, currently
available documentary evidence, memoranda, resolutions, ordinances, reports and studies produced
in discovery,

as well as the depositions and exhibits in this matter.

Other fact witnesses, while not designated as experts by Plaintiffs, may offer opinions and
inferences rationally based on the perception of the witness consistent with Rule 701 of the Idaho
Rules of Evidence.
DATED this 4th day of April, 2010.
EVANS KEANE LLP

By

KA£~~

Victor Yilleg~Firrn
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of April, 2010, a true and correct copy of the
foregoing document was served by first·class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person in
charge of the office as indicated below:
Christopher H. Meyer
Martin C. Hendrickson
Givens Pursley LLP
P.O. Box 2720
Boise, ID 83701-2720
Telephone: (208) 388-1200
Facsimile: (208) 388-1300
Attorneys for Defendant

[X] U.S. Mail

[ ] Fax
[ ] Overnight Delivery
[ ] Hand Delivery
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Christopher H. Meyer, ISB #4461
Martin C. Hendrickson, ISB #5876
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720 .
Office: 208-388-1200
Fax: 208-388-1300
chrismeyer@givenspursley.com
mch@givenspursley .com

CaseNo. ____l,nst.
Filed

lv. _ _ __

A.M. '(.:sf:;

P.M

Attorneys for Defendant and Counterclaimant City ofA1cCall

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Plaintiffs,

Case No: CV 2010-276C
CITY'S MOTION FOR SUMMARY
JUDGMENT

v.
CITY OF McCALL,
Defendant.

CITY OF McCALL,
Co unterclaimant,
v.
RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Counter-defendant.
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COMES NOW the Defendant and Counterclaimant City of McCall (the "City"), by and
through its attorneys of record, and moves the Court for summary judgment pursuant to Idaho. R.
Civ. P. 56. This motion seeks dismissal with prejudice of all of Plaintiffs' claims.
This motion is supported by City's Opening Brief in Support of}vfotionfor Summary
Judgment, Affidavit ofA1artin C. Hendrickson, and Affidavit of Michelle Groenevelt.
Oral argument is requested.

Jll

DATED this -f-- day of April2011.
Respectfully submitted,

Attorneys for Defendant and Counterclaimant
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CERTIFICATE OF SERVICE
I hereby certify that on the

·fL
--#£

day of April, 2011, a true and correct copy of the

foregoing was served by the following means:

Jed Manwaring
Victor Villegas
Evans Keane LLP
1405 West Main
P.O. Box 959
Boise, ID 83701-0959
jmanwaring@evanskeane.com
vvillegas@evanskeane.com

~ U.S. Mail, postage prepaid

D
D
D

Express Mail
Hand Delivery
Facsimile
~- Email
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Christopher H. Meyer, ISB #4461
Martin C. Hendrickson, ISB #5876
GIVENS PURSLEY LLP
601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Office: 208-388-1200
Fax: 208-388-1300
chrismeyer@givenspursley.com
mch@givenspursley.com

CaseNo. _ _ _lnst.No. _ __
Filed

A.M.

f; 1(;;

P.M

Attorneys for Defendant and Counterclaimant City of McCall

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Plaintiffs,

Case No: CV 2010-276C
CITY'S OPENING BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

v.
CITY OF McCALL,
Defendant.

CITY OF McCALL,
Counterclaimant,

v.
RICHARD HEHR and GREYSTONE
VILLAGE, LLC,
Counter-defendant.
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INTRODUCTION

Plaintiffs Richard Hehr and Greystone Village, LLC ('"Plaintiffs" 1) seek reimbursement
from Defendant and Counter-Claimant City of McCall ("City") for the value of nine lots they
conveyed to the City for community housing on July 31, 2006. Specifically, Count 1 of
Plaintiffs' First Amended Complaint ("Amended Complaint") alleges that the City's "practice" of
requiring affordable housing constitutes an unlawful tax. The Amended Complaint does not say
how this violated state law. Presumably, Plaintiffs have in mind a violation of Idaho Const. art.

VII, § 6, which is the state's non-self-executing grant of authority for municipal taxation. Count
1 also makes a passing reference to federal law. Plaintiffs do not explain this reference.
Count 2 alleges a taking under state and federal law. Plaintiffs do not explain this legal
theory, either. Presumably, the alleged taking is based on the same unlawful tax theory alleged
in Count 1.
Count 3 is framed in terms of equitable remedies (unjust enrichment, etc.). However, its
premise appears to be identical to the unlawful tax claims that underlie Counts 1 and 2. 2 This is
because, obviously, there would be no unjust enrichment if the dedication of the nine lots was
not an illegal tax. In sum, all three counts rise or fall on the same legal question: Did the City
impose an illegal tax?

1

In its Answer to First Amended Complaint and Counterclaim dated August 31, 20 I 0, the City raised
questions about whether Plaintiffs are proper parties and whether Plaintiffs failed to join an indispensible party.
Those issues are not addressed here but are reserved should this motion be denied. For purposes of this brief, the
term Plaintiffs is used broadly to describe the named Plaintiffs as well as the original developers of the project
(Steven Benad, Richard Hehr, and their companies) as the context requires.
2

In City ofMcCall v. Buxton, 146 Idaho 656, 201 P.3d 629 (2009), the City sued its attorneys for
malpractice. It also included a claim for unjust enrichment, seeking return of the money paid to its attorneys. This
Court dismissed that claim, stating, "Although styled as a claim of unjust enrichment, Count Six is clearly premised
upon legal malpractice." Buxton, 146 Idaho at 663, 201 P.3d at 636. The Idaho Supreme Court upheld that portion
of the District Court's decision stating, 'Therefore, we uphold the district court's ruling that the doctrine of unjust
enrichment does not provide the City with an independent cause of action under the facts of this case." !d.
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This lawsuit arose out of a proposal made by Plaintiffs themselves to contribute nine lots
(constituting Phase 3 of the Greys tone subdivision) to the City for community housing.
Plaintiffs filed their applications for subdivision (SUB-05-4) and planned unit development
(PUD-05-2) on January 12, 2005 (Exhibit A to Groenevelt Affidavit). 3 At the time, the City had
no community housing requirement. The City's two community housing ordinances (Nos. 819
and 820) were enacted on February 23, 2006 and made effective on March 9, 2006. (Exhibit F
and Exhibit G to Groenevelt Affidavit.) Ordinance No. 819 required developers to contribute
community housing units at the time of subdivision. Because the Greystone subdivision
application had been filed before the enactment of Ordinance 819, it was "grandfathered" and
not subject to the ordinance. Ordinance No. 820, on the other hand, required developers to pay a
community housing fee at the time building permits are pulled. Because no building permits had
been pulled at the time Ordinance 820 was enacted, it was applicable to Greystone.
Although no such fees were due at the time, Plaintiffs decided to get ahead of the curve
by contributing nine lots within the Greystone project to the City. This donation of community
housing brought Plaintiffs favorable publicity for their project. In addition, the provision of
community housing was one of the factors taken into account in a formula that affected the
timing of processing ofbuilding permits. In making this donation, Plaintiffs quite reasonably
wanted to make certain that they would not be hit again with new community housing
obligations in the future. Accordingly, the City agreed that the value of the lots would serve as a
credit in the event of any future community housing fees. All this was set out in the
Development Agreement signed by Plaintiffs on May 3, 2006 (Exhibit R to Groenevelt
Affidavit). This was more than four years before the Complaint was filed.

3

For the convenience of the Court and counsel, a timeline is attached as Exhibit A to this brief.
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As things turned out, the district court invalidated Ordinance Nos. 819 and 820 on
February 19, 2008 (Exhibit U to Groenevelt Affidavit) in separate litigation. Consequently, the
ordinances were repealed on April 24, 2008 (Exhibit V to Groenevelt Affidavit). By that time,
however, the City had long since accepted the lots, constructed the community housing at
considerable expense, and conveyed the properties to qualified persons.
The court's invalidation of Ordinance Nos. 819 and 820 does not mean that Plaintiffs are
entitled to recover the value of the contributed lots. Plaintiffs must first overcome a variety of
threshold defenses set out in the City's Answer to First Amended Complaint and Counterclaim
dated August 31,2010. For the reasons set out below, they cannot do so.
Plaintiffs' state law claims are subject to a host of threshold barriers. First, Plaintiffs
missed the 180-day notice requirement under the Idaho Tort Claims Act (which is applicable to
cities for all damage claims). Second, they have missed the four-year statute oflimitations. The
deed conveying the nine lots to the City (Exhibit S to Groenevelt Affidavit) was not executed
until July 31, 2006--a couple of weeks before the statute of limitations cut-oti. However, the
obligation to make the conveyance was in force months earlier when the Development
Agreement was executed. Third, Plaintiffs' state law claims are subject to the two requirements
set out in KMST, LLC v. County ofAda, 138 Idaho 577, 583, 67 P.3d 56, 62 (2003): Number
one, they failed to exhaust their administrative remedies because, among other things, they did
not challenge the Development Agreement. They could have declined to sign it and instead
proposed a Development Agreement that did not include the community housing provision.
Number two, Plaintiffs initially proposed the conveyance of the lots and ultimately signed the
Development Agreement. Either one of these demonstrates that the conveyance was voluntary
within the meaning of KMST. It was a "giving," not a "taking."
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Plaintiffs' federal claims also are barred for several reasons. First, they failed to plead the claims
under the Civil Rights Act, 42 U.S.C. § 1983. But even if they did plead§ 1983, or if that were
not required, Plaintiffs are still blocked by a one-two combination punch made up of(1) the twoyear statute of limitations and (2) the dual ripeness tests set out in Williamson County Regional
Planning Comm 'n v. Hamilton Bank ofJohnson City, 473 U.S. 172 (1985).

Finally, Plaintiffs seek declaratory relief regarding the City's "practice" of charging
impact fees. This practice was based on Ordinances 819 and 820, which the City has long since
repealed. Accordingly, Plaintiffs' request for declaratory relief on this past practice is moot.
The only live issue is whether Plaintiffs are entitled to damages.
If the Court grants this motion for summary judgment, that would leave the counterclaim.
The only relief sought under the counterclaim is costs and attorney fees under the Development
Agreement. The counterclaim could be taken up separately, if it is not mooted by an award in
connection with this motion.
ARGUMENT

I.

PLAINTIFFS' STATE LAW CLAIMS ARE BARRED.

A.

Plaintiffs' state-law damage claims are late under the 180-day notice
requirement.

Section 6-906 of the Idaho Tort Claims Act, Idaho Code§§ 6-901 to 6-929, coupled with
Idaho Code § 50-219, requires Plaintiffs to provide notice to the City within 180 days of when
the claim arose or reasonably should have been discovered. The Idaho Tort Claims Act applies
only to claims sounding in tort. Plaintiffs' claims do not sound in tort. But this does not matter,
because a separate statute, Idaho Code § 50-219 requires: "All claims for damages against a city
must be filed as prescribed by chapter 9, title 6, Idaho Code [the Idaho Tort Claims Act]." The
effect of this statute is that, all damage claims against cities are subject to the 180-day rule in
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Idaho Code§ 6-906. Sweitzer v. Dean, 118 Idaho 568, 571-73, 798 P.2d 27, 30-32 (1990). 4 This
· includes state takings claims. BHA Investments, Inc. v. City of Boise ("BHA If'), 141 Idaho 168,
174-76, 108 P.3d 315,321-23 (2004).
The City suggests that the statute's reference to ''damage claims," which BHA II makes
clear applies to inverse condemnation claims, should apply to all of Plaintiffs' claims, even those
couched in terms of declaratory relief. This makes sense because all the claims are aimed at
getting their money back. However, even if the statute were viewed to apply only to Counts 1
and 2, the Court should still dismiss all the state claims. If Plaintiffs are unable to obtain
damages, a declaratory order speaking to a past action would be moot, a purely academic
advisory opinion, and beyond the judicial authority of the Court. See Harris v. Cassia County,
106 Idaho 513,516,681 P.2d 988,991 (1984).
The 180-day notice requirement is preempted in the case of federal law claims, so the
notice requirement applies only to Plaintiffs' state law claims. Sweitzer, 118 Idaho at 572-73,
798 P.2d at 31-32; BHA II, 141 Idaho at 175-76, 108 P.3d at 322-23.
Plaintiffs provided no such notice, and certainly not within 180 days. ( Groenevelt
Affidavit,~

27.) Nor is their failure excused by any allegation they might make that they did not

realize at the time that the City's community housing ordinances were unlawful. In BHA II,
plaintiffs contended that they should be excused from this very notice requirement "because they
could not reasonably have known they had a claim until January 30,2003, when we issued our
opinion in BHA !." BHA II, 141 Idaho at 174, 108 P.3d at 321. The Court rejected this
argument: '·That opinion did not create a cause of action where none previously existed. The

4

In Brown v. City ofTwin Falls, 124 Idaho 39,40-41,855 P.2d 876,877-78 (1993), the Court noted that
the trial court reached a contrary conclusion (that takings claims against cities are not subject to the Idaho Tort
Claims Act because they are not torts). This trial court's ruling was plainly incorrect. However, the Idaho Supreme
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phrase 'reasonably should have been discovered' refers to knowledge of the facts upon which the
claim is based, not knowledge of the applicable legal theory upon which a claim could be based."

!d. Thus, Plaintiffs' tardiness is not excused by the fact that they did not yet have the benefit of
Judge Neville's decision in Mountain Central Bd. of Realtors v. City of McCall (Exhibit U to

Groenevelt Affidavit).
Accordingly, Plaintiffs' state law damage claims are precluded under the Idaho Tort
Claims Act. This is a sufficient basis for the Court to grant summary judgment as to these
claims. But there is more. As discussed below, the statute of limitations is a separate
requirement, which Plaintiffs also fail. 5

B.

Plaintiffs' state-law claims are barred by the four-year statute of
limitations.

Plaintiffs' illegal tax and resulting inverse condemnation claim under the Idaho
Constitution, as well as their various other state law theories such as due process, equal
protection, and equity, are all subject to Idaho's residual four-year statute oflimitations, Idaho
Code § 5-224. "The limitations period for inverse condemnation claims is contained in I.C.

§ 5-224 which is the statute oflimitations for all actions not specifically provided for in another
statute." McCuskey v. Canyon County Comm 'rs ("McCuskey If'), 128 Idaho 213,216,912 P.2d
100, 103 (1996).

Court decided the case on the merits and expressly withheld any ruling on the Idaho Tort Claims Act. Accordingly,
this case is not contrary authority.
5

The 180-day notice requirement and the four-year statute of limitations are separate barriers to Plaintiffs'
state-law claims. In Harkness v. City of Burley, 110 Idaho 353, 359-60, 715 P.2d 1283, 1289-90 (1986), the plaintiff
argued that he was not subject to what was then a 60-day notice requirement in Idaho Code § 50-219, because a
four-year statute of limitations contained in another part of the statute was more specific. The Idaho Supreme Court
rejected this argument saying that the notice requirement is different from and in addition to the statute of
limitations.
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The Complaint was filed on July 15, 2010. Accordingly, to be within the four-year
statute of limitations, their cause of action must have accrued no earlier than July 16, 2006. (See
timetable set out as Exhibit A to this brief.) Plaintiffs' premise the timeliness of their lawsuit on
the fact that the warranty deed conveying the nine lots was executed on July 31, 2006. If that
was all there were to it, they would have met the deadline with two weeks to spare. The problem
is that the clock started running months earlier than the date of the deed.
The clock certainly was running on May 3, 2006, the date that Plaintiffs entered into the
Development Agreement (Exhibit R to Groenevelt Affidavit). Paragraph 7.1 ofthat agreement
expressly and unequivocally mandated the conveyance. It said: "Greystone Village shall deed
to the City of McCall, nine (9) affordable housing lots located along McCall Avenue and shown
on the plat for Greystone Village as Phase III."
It is settled law that the claims of inverse condemnation run from the time that the

plaintiff first becomes fully aware of the interference with his or her property. In McCuskey II,
the plaintiff claimed a temporary taking from the time Canyon County issued a stop work order
to the time the Idaho Supreme Court voided the controlling ordinance in McCuskey v. Canyon
County ("McCuskey F'), 123 Idaho 657,851 P.2d 953 (1993). In McCuskey II, the Court

explained that the statute began to run from the day the County interfered with his property, not
the day Court ruled the interference was illegal.
In determining when the cause of action for an inverse
condemnation claim accrues we note that while a taking is
typically initiated when government acts to condemn property, the
doctrine of inverse condemnation is predicated on the proposition
that a taking may occur without such formal proceedings. In such
an informal taking this Court has decided that damages for inverse
condemnation should be assessed at the time the taking occurs.
The time of taking occurs, and hence the cause of action accrues,
as of the time that the full extent of the plaintiff's loss of use and
enjoyment of the property becomes apparent. In this case,
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McCuskey was fully aware of the extent to which Canyon County
interfered with his full use and enjoyment of the property in
question on November 13, 1986, the date that McCuskey was
notified, via issuance of a stop-work order, that he could not build
the convenience store.

McCuskey II. 128 Idaho at 216-17,912 P.2d at 103-04 (citations omitted). McCuskey had
contended that the statute did not begin to run until the Court had ruled the county's zoning
action illegal, because only then did he know the full extent of damages for the temporary taking.
The Court rejected this argument, explaining that the lack of quantification of the loss is not an
excuse for delay in filing the lawsuit:
Moreover, it is well settled that uncertainty as to the amount of
damages cannot bar recovery so long as the underlying cause of
action is determined. Besides, although McCuskey may not have
known the full extent ofhis damages at the time the stop-work
order was issued, he would have known with certainty what they
were once a taking had been finally adjudicated.

McCuskey II, 128 Idaho at 218, 912 P.2d at 105 (citation omitted). Thus, the Court's earlier
quoted reference to knowing "the full extent of the plaintiff's loss'' should be understood to mean
that the clock begins to run when interference with plaintiff's property is sufficiently apparent
that a cause of action has arisen, regardless of whether the full extent of damages is then known.
The law on this is consistent and settled. In another case decided the same year as

McCuskey II, the Idaho Supreme Court explained that the statute begins to run ''when the
impairment was of such a degree and kind that substantial interference with Wadsworth's
property interest became apparent." Wadsworth v. Idaho Department ofTransportation, 128
Idaho 439,443,915 P.2d 1, 5 (1996). In Rueth v. State, 103 Idaho 74, 79,644 P.2d 1333, 1338
( 1982), the Idaho Supreme Court held that the statute ran on the date of a meeting between
parties at which time there was "recognition of the severity of the problem." In another case, the
Court has explained, "The actual date of taking, although not readily susceptible to exact
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determination, is to be fixed at the point in time at which the impairment, of such a degree and
kind as to constitute a substantial interference with plaintiffs' property interest, became
apparent." Tibbs v. City a/Sandpoint, 100 Idaho 667,671,603 P.2d 1001, 1005 (1979) (inverse
condemnation based on airport expansion). In yet another case, the Idaho Supreme Court ruled
that the statute of limitations on inverse condemnation ran from the day the plaintiffs were
compelled to enter into a mineral lease with the state, not the time they made payments to the
state under the lease. "We affirm the district court's determination that the full extent of the
Harrises' loss of use and enjoyment of the property became apparent when they entered into the
Mineral Lease. At that point in time, the impairment constituted a substantial interference with
their property interest because they signed an agreement promising to pay royalties and rents on
the sand and gravel. Therefore, the Harrises are barred from recovering under their inverse
condemnation claim by LC. § 5-224." Harris v. State, ex rei. Kempthome, 147 Idaho 401, 405,
210 p .3d 86, 90 (2009).
There can be no doubt that, if any law was broken, it was actionable by May 3, 2006, the
date of the Development Agreement, four years and two months before the suit was filed.
Indeed, it would have been actionable before that. Each of the following events occurred more
than four years before the Complaint was filed:
•

Plaintiffs submitted their application for final plat (SUB-05-4) and final plan
(PUD-05-2) approval on March 20, 2006. The application expressly stated that
the lots would be conveyed per the Development Agreement (which was then in
draft form). (Exhibit H to Groenevelt Affidavit.)

•

On April4, 2006, the P&Z approved the final plat (SUB-05-4) and the final plan
(PUD-05-2). The meeting minutes state on page 2: "Dean Briggs on behalf of
Steve Benad said they are planning to build 9 affordable housing lots instead of 6
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lots as originally planned. He advises the houses will be deed restricted."
(Exhibit I to Groenevelt Affidavit. 6)
•

On April 7, 2006, the developers' attorney, David Penny, sent a letter to the City's
Planning and Zoning ("P&Z") staff stating: "I need to make sure that we have
satisfied the city's requirement for providing affordable housing. Greystone
Village intends to deed to the City of McCall nine (9) affordable housing lots
along McCall Avenue with the understanding that the value of those lots will be
credited against the affordable housing impact fees/costs." (Exhibit L to
Groenevelt Affidavit.)

•

On April 10, 2006, the developers obtained an appraisal of the nine lots (known as
Greystone Village No.3), fixing their value at $130,000 per lot (Exhibit M to
Groenevelt Affidavit).

•

The City's P&Z staff responded to the Penny letter on April20, 2006 with a
revised Article VII of the draft Development Agreement setting out Plaintiffs'
agreement to deed lots for community housing (Exhibit N to Groenevelt
Affidavit).

•

On April 27, 2006, the City Council voted to approve the final plat (SUB-05-4)
and final plan (PUD-05-2). The council also approved the Development
Agreement. The minutes state: "Roger Millar, Deputy City Manager, introduced
this agenda bill, stating that the developer will deed nine lots to the City for
community housing. Steve Benad introduced himself as the developer for
Greystone Village, and explained to Council that he wanted to get some
community housing built and available as soon as possible. He urged the Council
to consider allowing modular homes to be built in this development." (Exhibit 0
to Groenevelt Affidavit, at 3.)

•

On the same day, the City issued two sets of Findings and Conclusions regarding
approval of the final plat for SUB 05-4 and the final plan for PUD-05-2. Both of
them included this statement: "While the applicant is not required to provide a
Community Housing Plan, the applicant has agreed to deed nine single family
residential lots that constitute Phase 3 of the project to the City of McCall to
provide Community Housing." (Exhibit P and Exhibit Q to Groenevelt Affidavit.)

•

Condition 19 to those approvals required that the developer "negotiate a
development agreement with the City prior to submittal of the PUD final plan
application." !d. This instruction was accompanied by the following the express
statement in Finding 16: "While the applicant is not required to provide a
Community Housing Plan, the applicant has agreed to deed the nine single family

6

As noted in the Groenevelt Affidavit, the City is unable to locate the fmal signed copy of the minutes.
This is the best copy available.
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residential lots that constitute Phase 3 of the project to the City of McCall to
provide Community Housing." Id.
This indisputable documentary evidence shows that no later than April of 2006, four
years and three months before the lawsuit was filed, "the full extent of the plaintiff's loss of use
and enjoyment of the property [had become] apparent." McCuskey II,, 128 Idaho at 217, 912

P .2d at 104. 7
C.

The five-year statute of limitations for contracts is not applicable.

Plaintiffs' Complaint is not subject to Idaho's five-year statute oflimitations for actions
based on contract. This statute sets a five-year deadline for "[a]n action based upon any contract,
obligation or liability founded upon an instrument in writing." Idaho Code § 5-216 (emphasis
supplied). This statute does not apply, because the action is not ·'based upon any contract."
Rather, it is based on an alleged taking or other violation of law.
A suit "upon" a contract is one alleging a breach of the contract. The Idaho Court of
Appeals provided this succinct summary in 2008:
Pursuant to I.C. § 5-216, an action upon any contract, obligation or
liability founded upon an instrument in writing must be filed
within five years. A cause of action for breach of contract accrues
upon breach for limitations purposes.

Cuevas v. Barraza, 146 Idaho 511, 198 P.3d 740 (Ct. App. 2008) (emphasis supplied). This is
consistent with the black letter law on the subject:
The statute of limitations begins to run in civil actions on
contracts from the time the right of action accrues. This is usually
the time the agreement is breached, rather than the time the actual
damages are sustained as a consequence of the breach.
51 Am. Jur. 2d Limitation ofActions § 160 (2000) (emphasis supplied).

7

Should it be necessary, the City reserves the right to prove that Plaintiffs were aware of the alleged loss
and had a cause of action earlier than this. For purposes of the pending motion, however, Plaintiffs rely solely on
the undisputed facts described herein.
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Plaintiffs have not alleged any breach by the City. 8 The problem Plaintiffs have is not
that the City failed in its duties under the contract; their problem is that the contract was carried
out.
It is true that the Development Agreement is a contract. But it is not sufficient that a

contract appears somewhere in the facts of a case. 9 '·In determining the nature ofthe actions for
limitations purposes, it is the substance or gravamen of the action, rather than the form of the
pleading, that controls. In other words, in determining which statute of limitations governs an
action, the court looks to the reality and essence of the action, and not to its name." 51 Am. Jur.
2d Application ofStatutes of Limitation§ 91 (2000).
Plaintiffs' position is further weakened by the fact that if the Development Agreement is
unlawful, as Plaintiffs allege, then there was no valid contract and the five-year statute is not
applicable. In Thompson v. Ebbert, 144 Idaho 315,318, 160 P.3d 754, 757 (2007), the Court
found that the contract statute oflimitations was inapplicable because the contract at issue was
void ab initio. In other words, if Plaintiffs' theory of the case is that there was no valid contract,
this is not an action "upon a contract." Instead, this is an action based on alleged constitutional
and statutory violations, and is therefore subject to the four-year statute.

8

The City alleges in its counterclaim that Plaintiffs have violated the Development Agreement by bringing
this lawsuit. Obviously, Plaintiffs do not premise their action on this theory and thus cannot claim the five-year
statute of limitations applies to their Complaint.
9

For example, the case of Mason v. Tucker and Assoc., 125 Idaho 429, 871 P.2d 846 (Ct. App. 1994),
involved a single transaction (a court reporter's failure to prepare an accurate transcript) and various claims based on
that event: § 1983, fraud, negligence, tortuous interference, and breach of contract. The Court carefully applied a
different statute of limitations to each claim, applying the contract statute of limitations only to the claim for breach
of contract. The fact that a contract governed the entire action of the court reporter did not tum the rest of the case
into a case ·'upon a contract.''
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D.

Plaintiffs' state law claims also fail the exhaustion and voluntary
action tests established under KMST and other Idaho case law.
(1)

Overview

If Plaintiffs' state constitutional claims survive the hurdles described above, they
nonetheless fail the tests for exhaustion and/or voluntary action established under KMST and
other Idaho case law.
Plaintiffs' lawsuit appears to have been inspired by three recent ''illegal tax'' cases which
struck down impact fees imposed by local govemments. 10 Plaintiffs' suit is a copycat-indeed,
one in a series of copycats. But it is a flawed copy. Plaintiffs' situation is fundamentally
different than the earlier suits in which developers brought challenges that were
contemporaneous with the imposition of an unlawful tax.
Here, in contrast, Plaintiffs entered into an agreement to convey the nine lots and then did
so without objection and without either administrative or judicial appeal, and then, years later,
brought this lawsuit. In other words, they failed to exhaust. Second, their dedication of
community housing was voluntary. As detailed above, the dedication was proposed by
Plaintiffs. The City expressly advised Plaintiffs that the City could not compel them to convey
the residential lots. (Exhibit P and Exhibit Q to Groenevelt Affidavit.) Yet Plaintiffs chose to do
so anyway, without complaint.
Both of these facts were present also in KMST, which is controlling here. In that case, a
developer brought two claims against the Ada County Highway District ("ACHD"), one in
connection with ACHD's road dedication requirement and another in connection with ACHD's

°Cove Springs Development, Inc. v. Blaine County, Case No. CV2008-22 (Idaho, Fifth Judicial Dist., June
3, 2008) (declaring unlawful and unconstitutional various exaction and comprehensive plan ordinance provisions);
Schaefor v. City ofSun Valley, Case No. CV-06-882 (Idaho, Fifth Judicial Dist. July 3, 2007) (declaring
unconstitutional Sun Valley's impact fee for affordable housing); Mountain Central Bd. ofRealtors, Inc. v. City of
McCall, Case No. CV 2006-490-C (Idaho, Fourth Judicial Dist., Feb. 19, 2008) (invalidated two ordinances
imposing impact fees for affordable housing).
1
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impact fees. Other claims against Ada County were not pursued on appeal. The Idaho Supreme
Court dismissed both ACHD claims on technical grounds- exhaustion (as to the impact fees)
and ripeness (as to the road dedication). 11 Nevertheless, the KMST Court went on to opine as to
the merits of the takings claim on the road dedication saying that this was not a taking because it
was voluntarily offered. In essence, it was a not a "taking" but a "giving'' (our words, not the
Court's). This holding, too, is on point and is a fatal flaw going to the merits of Plaintiffs' claim.
Both are discussed in tum below.

(2)

Plaintiffs failed to exhaust.

The exhaustion requirement has been around for a long time. It proved a fatal flaw for
the plaintiff in KMST. The Court explained:
[KMST] simply paid the impact fees in the amount initially
calculated. Having done so, it cannot now claim that the amount
of the impact fees constituted an unconstitutional taking of its
property.
As a general rule, a party must exhaust administrative
remedies before resorting to court to challenge the validity of
administrative acts .... KMST had the opportunity to challenge
the calculation of the impact fees administratively, and it chose not
to do so.
KMST, 138 Idaho at 583, 67 P.3d at 62.

Plaintiffs here are in the same position. Instead of sending a letter saying, "I need to
make sure that we have satisfied the city's requirements for providing affordable housing"
(Exhibit L to Groenevelt Affidavit), Plaintiffs could have informed the City that Ordinance 820

11

The ripeness issue was framed in tenns of the "final decision" requirement established in Williamson
County Regional Planning Comm 'n v. Hamilton Bank ofJohnson City, 4 73 U.S. 172 ( 1985), discussed below. In
KMST, the plaintiff sued ACHD for requiring a road dedication, but the Court pointed out that ACHD merely made
what amounted to a recommendation. It was Ada County that actually imposed the road dedication requirement.
For reasons that are unclear, the plaintiff failed to pursue its claim against Ada County on appeal. That was a
mistake, the Court said, because the decision by ACHD was not a final decision within the meaning of Williamson
County. While other aspects of Williamson County are directly on point to the case at bar, the unique facts involving
two agencies that gave rise to the application of Williamson County in KMST are not present in this case.
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was unlawful and that they had no intentions of making any payments under it. That would have
put the City on notice. Instead, Plaintiffs signed a Development Agreement providing that their
gift to the City would serve as credits against any fees charged in the future under Ordinance
820. 12 By failing to object, they failed to exhaust.

13

Exhaustion is important. In an oft-quoted statement, the Idaho Supreme Court explained
why exhaustion matters: "[I]mportant policy considerations underlie the requirement for
exhausting administrative remedies, such as providing the opportunity for mitigating or curing
errors without judicial intervention, deferring to the administrative processes established by the
Legislature and the administrative body, and the sense of comity for the quasi-judicial functions
of the administrative body." White v. Bannock County Comm 'rs, 139 Idaho 396, 401-02, 80
P.3d 332, 337-38 (2003).
KMST recognizes limited exceptions to the exhaustion requirement, notably "when the

agency acted outside its authority." KMST, 138 Idaho at 582, 67 P.3d at 61. Those exceptions
were not applicable in KMST, nor are they applicable here because this is an as applied
challenge.

12

14

And for good reason. The policy considerations articulated by the Court in White

Plaintiffs also could have appealed the various decisions approving SUB-05-4 and PUD-05-2.

13

In their discovery responses, Plaintiffs admit that they did not appeal any of the approvals and did not
object to the Development Agreement itself. Exhibit A to the Ajjidavit of Martin C. Hendrickson. Plaintiffs claim
that they did not appeal or object because they believed the City had the legal right to require the community
housing contribution. As previously stated, ignorance of the alleged legal basis for their objections does not excuse
their failure to exhaust.
14

Facial challenges are ones like Mountain Central Bd. ofRealtors v. City ofMcCall (Exhibit U to
Groenevelt Affidavit), in which ordinances, statutes, or rules are challenged as unconstitutional on their face. This is
an as applied challenge because the Development Agreement was not entered into pursuant to Ordinance Nos. 819
or 820. Instead, this was a "one off' deal with these particular Plaintiffs. A review of the cases shows that this
exception applies only to facial challenges to ordinances and statutes. The clearest statement that exhaustion is
required in as applied constitutional challenges is found in White v. Bannock County Comm 'rs, 139 Idaho 396, 80
P.3d 332 (2003). In White, the Court rejected an end run around the judicial review requirements in the Local Land
Use Planning Act by a neighbor challenging zoning approval for an asphalt plant. Rather than pursuing an
administrative appeal, Mr. White filed suit raising various "as applied" due process challenges to the zoning
approval. The County sought dismissal for failure to exhaust. The Court recognized that there are exceptions to the
exhaustion requirement but said they did not apply. "We also conclude that the recognized exceptions to the
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are poignantly applicable here. Had Plaintiffs notified the City that a development agreement
providing for community housing might be unlawful, the City would have been able to assess the
situation and decide whether or not to proceed. Instead, Plaintiffs chose to enter into the
Development Agreement and comply with its terms. The City also complied with its terms and,
as a result, now finds itself spending money to defend a lawsuit. The exhaustion requirement is
designed to avoid lawsuits like this one.
(3)

Plaintiffs' actions were voluntary.

The KMSTCourt then went on to say that even if ACHD's recommendation had been a
final decision, it would not have constituted a taking because the dedication was voluntary. In a
pre-application meeting with ACHD staff, KMST was advised that staff would recommend a
requirement of a road dedication. In order to move things along, KMST agreed to the dedication
and included it in its application. This proved fatal to KMST's taking claim.

exhaustion doctrine do not apply to the present case where the question of a conditional use pennit 'is one within the
zoning authority's specialization and when the administrative remedy is as likely as the judicial remedy to provide
the wanted relief."' White, 139 Idaho at 402, 80 P.3d at 338 (citing Fainvay Development Co. v. Bannock County,
119 Idaho 121, 124, 804 P.2d 294,297 (1990)). The obvious conclusion is that when parties to a zoning matter wish
to challenge the constitutional adequacy of administrative proceedings (as opposed to the ordinance itself), they
must first present their objections to the local governmental officials and give them an opportunity to consider and,
if necessary, address the alleged violations. Thus, although the Court did not say so in so many words, it is
inescapable from White that the exhaustion exception does not apply to "as applied" constitutional challenges.
In a 1984 case, the Idaho Supreme Court stated without elaboration, "Our disposition of this case makes it
unnecessary for us to address appellant's constitutional claims. Exhaustion of administrative remedies is generally
required before constitutional claims are raised." Se~Vice Employees Int 'I Union, Local 6 v. Idaho Dep 't ofHealth
& Welfare, 106 Idaho 756, 762, 683 P.2d 404, 410 (1984) (emphasis supplied). Although the opinion does not say
what constitutional claims were raised, the dissent shows that they involved fact-based, ''as applied" equal protection
claims, not facial challenges. This reinforces the conclusion that "as applied" challenges are subject to exhaustion
requirements, without exception. Likewise, the Court noted in Palmer v. Bd. of County Comm 'rs ofBlaine County,
117 Idaho 562, 564, 790 P.2d 343,345 (1990): 'This Court has frequently announced that except in unusual
circumstances parties must exhaust their administrative remedies before seeking judicial recourse." No exception
applied because ·'[h]ere, there is no challenge to the validity of Ordinance 77-5.'' This, too, suggests that the
exception only applies to facial challenges.
Perhaps the reason that the exhaustion exception has been stated so broadly is that the typical case
challenging an agency action as being outside its authority arises in the context of a facial constitutional challenge.
Noted commentators Gilmore and Goble described the exception as applying to facial challenges only. "As the
Robinson case demonstrates, exhaustion is not required when the issue is a facial constitutional challenge to the
agency." Michael S. Gilmore & Dale D. Goble, The Idaho Administrative Procedure Act: A Primer for the
Practitioner, 30 Idaho L. Rev. 273, 347 (1993) (referencing Idaho Mutual Benefit Ass 'n v. Robinson, 65 Idaho 793,
154 P.2d 156 (1944), a challenge to an agency rule).
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KMST representatives included the construction and dedication of
Bird Street in the application because they were concerned that
failing to do so would delay closing on the property and
development of the property. KMST's property was not taken. It
voluntarily decided to dedicate the road to the public in order to
speed approval of its development. Having done so, it cannot now
claim that its property was ·'taken."

KMST, 138 Idaho at 582, 67 P.3d at 61 (emphasis supplied) (internal quotations identifying
district court's language omitted). This language is significant because it shows that it makes no
difference that the developer was motivated by a desire to speed the processing of its application;
the developer's action is still deemed voluntary. In other words, the action does not need to be
voluntary in the sense that one might give a birthday gift to one's mother. It need not be
compelled by altruism or generosity. All that is required is that the developer wants to move
things along and therefore cooperates rather than objects.
Plaintiffs' situation here is indistinguishable. Perhaps they were not pleased with the idea
of providing community housing (though nothing in the record suggests this). Whatever their
feeling about community housing was, they agreed to provide nine lots for the City's use.
Pursuant to the SUB/PUD, the City required Plaintiffs to enter into a Development Agreement.
Plaintiffs agreed to this Development Agreement providing for this conveyance. Plaintiffs could
have said, ··we will not give the City anything. You cannot require this." Instead, they signed
the Development Agreement and conveyed the nine housing units.
Having so elected, Plaintiffs cannot now be heard to complain that the payments they
agreed to make were unlawful taxes or a taking. This was the holding of the Idaho Supreme
Court in KMST.
The City believes the record is clear that it was Plaintiffs who came up with the idea of
the conveyance and presented it to the City. Plainly, Ordinance No. 819 (which would have
required such a conveyance) did not apply to Plaintiffs because it was enacted after they filed
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their SUB application. This was expressly stated in Finding 16 of the SUB and PUD approvals
(Exhibit P and Exhibit Q to Groenevelt Affidavit): ·'While the applicant is not required to
provide a Community Housing Plan, the applicant has agreed to deed nine single family
residential lots that constitute Phase 3 of the project to the City of McCall to provide Community
Housing." However, even ifthe Court were to determine that this fact is in dispute, there is still
sufficient factual basis to find KMST dispositive. The undisputed fact that Plaintiffs entered into
the Development Agreement without objection is sufficient to show their action was voluntary in
the sense of KMST.
The recognition in KMST that voluntary actions do not give rise to takings is not undercut
by the Court's holding in BHA Investments, Inc. v. City of Boise ("BHA IF'), 141 Idaho 168, 108
P .3d 315 (2004), which held that plaintiffs are not required to pay under protest as a prerequisite
to challenging an unlawful tax. The BHA II case involved a transfer fee charged by the City of
Boise on liquor licenses. The Court ruled in a prior case, BHA Investments, Inc. v. City ofBoise
C'BHA f'), 138 Idaho 356, 357-58, 63 P.3d 482, 483-84 (2004), that the City had no regulatory

authority whatsoever with respect to the transfer ofliquor licenses. Only the State has such
authority. !d. BHA II involved two consolidated cases, the original BHA I case following
remand and a different case. 15 In BHA II, the district court dismissed a claim by a different set of
plaintiffs because they had not paid the fee under protest. This was based on an old line of cases
(e.g., Walker v. Wedgwood, 64 Idaho 285, 130 P.2d 856 (1942)) holding that plaintiffs must pay

taxes under protest to preserve the right to request a refund. The Supreme Court reversed the
district court on that point, ruling that the requirement that taxes be paid under protest applies to

15

On remand, the district court granted BHA summary judgment on the illegal fee issue. However, BHA
also sought certification as a class action, which the district court denied. BHA appealed only the class action issue,
and the Idaho Supreme Court afTumed. However, the case was consolidated with another case involving other
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lawful taxes, and is inapplicable in cases involving unlawful taxes. BHA II, 141 Idaho at 176,
108 P.3d at 323. In essence, the City of Boise tried to pull a fast one by saying, "OK, if our
liquor license transfer fee is really a tax as you claim, you should have paid it under protest."
The Court did not buy it.
This has no applicability here. The City is not arguing that Plaintiffs should have paid
under protest because the Development Agreement constituted a tax. It is arguing, under KMST,
that Plaintiffs cannot claim a taking where they agreed to the transaction. That is a different
kettle of fish. Indeed, in KMST the Court noted one of the reasons that it was clear that
plaintiffs action was voluntary was because they did not pay the impact fees under protest.
"[Plaintift] did not request an individual assessment of the amount of its impact fees; it did not
appeal the calculation of the fees; and it did not pay the fees assessed under protest. It simply
paid the impact fees in the amount initially calculated." KMST, 138 Idaho at 583, 67 P.3d at 62
(emphasis supplied).
II.

PLAINTIFFS' FEDERAL LAW CLAIMS ARE BARRED.

A.

Plaintiffs failed to plead their federal claims under§ 1983.

Where no statutory cause of action is provided, the U.S. Constitution authorizes persons
to bring actions alleging constitutional violations directly under the Constitution. In other words,
these constitutional provisions are self-executing. Bivens v. Six Unknown Named Agents ofFed.
Bureau ofNarcotics, 403 U.S. 388, 389 (1971). Such lawsuits are known as Bivens actions.
However, most courts and commentators have concluded that where Congress has
provided a statutory cause of action, that mechanism is exclusive and any procedural restrictions
in that statute are obligatory:

similarly situated parties {Bravo Entertainment and Splitting Kings). This portion of the case became the foundation
for most of the discussion in BHA II.
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Since Bivens, the Court has applied a two-prong test to determine
whether an implied cause of action is necessary. According to this
test, a Bivens action is permissible unless either (1) special factors
counsel hesitation or (2) Congress has provided an alternative
remedy intended to be an equally effective substitute for the
Bivens claim.
David C. Nutter, Two Approaches To Determine Whether an Implied Cause ofAction Under the
Constitution Is Necessary: The Changing Scope of the Bivens Action, 19 Georgia L. Rev. 683,
683-84 ( 1985).
The Ninth Circuit follows this approach. It has ruled, repeatedly and consistently, that
federal constitutional claims against persons acting under color of state law must be brought
under § 1983, or not at all. "Plaintiff has no cause of action directly under the United States
Constitution. We have previously held that a litigant complaining of a violation of a
constitutional right must utilize 42 U.S.C. § 1983." Azul-Pacifico, Inc. v. City of Los Angeles,
973 F.2d 704, 705 (9th Cir. 1992), cert. denied, 506 U.S. 1081 (1993). '·For these reasons, we
have held that a plaintiff may not sue a state defendant directly under the Constitution where
section 1983 provides a remedy, even ifthat remedy is not available to the plaintiff." Martinez v.
City of Los Angeles, 141 F.3d 1373, 1382 (9th Cir 1998). 'Taking claims must be brought under
§ 1983." Hacienda Valley Mobile Estates v. City ofMorgan Hill, 353 F.3d 651, 655 (91h Cir.

2003), cert. denied, 543 U.S. 1041 (2004). 16
Some confusion on this point has been introduced by First English Evangelical Lutheran
Church ofGlendale v. Los Angeles County, 482 U.S. 304,314-15 (1987). The case contains
some remarkably broad language regarding takings claims: "We have recognized that a
landowner is entitled to bring an action in inverse condemnation as a result of 'the self-executing
16

An attempt to evade this result by asserting that Azul-Pacifico applies only to damage-based takings
claims and not to claims seeking injunctive relief was rejected by the Ninth Circuit in Golden Gate Hotel Assn. v.
City and County ofSan Francisco, 76 F.3d 386 (list of unpublished decisions), 1996 WL 26944 at *I (9th Cir. 1996).
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character of the constitutional provision with respect to compensation.'" First English, 482 at
315 (internal quotation marks omitted). However, this sweeping statement appears to have been
offered as a premise for the substantive issue in the case (temporary takings) and not as a
repudiation of the limitations on Bivens recognized by the Ninth Circuit and other courts.
Indeed, First English preceded these cases and does not address the question of whether takings
claims may be brought directly under the Constitution independent of§ 1983. 17
Given that § 1983 was not discussed, it is fair to say that First English is not on point.
Nevertheless, a few courts have assumed that First English offers a way for inverse
condemnation cases to proceed around§ 1983. E.g., Bieneman v. City ofChicago, 864 F.2d 463
(7th Cir. 1988); 287 Corporate Center Associates v. Township ofBridgewater, 101 F.3d 320 (3rd
Cir. 1996); Lawyer v. Hilton Head Public Service Dist. No. I, 220 F.3d 298 (4th Cir. 2000).
These cases, however, address the subject in dictum and/or dispose of the claims on other
grounds (statute oflimitations). 18 And they are far outweighed by contrary cases 19 and other

17

The First English opinion does not even mention§ 1983, and the dissent mentions it only in another
context. Nor do the parties' briefs. Nor does the case on remand, First English Evangelical Lutheran Church of
Glendale v. County of Los Angeles, 210 Cal.App.3d 1353, 258 Cal. Rptr. 893 (1989). This may be explained by the
peculiar posture of the case. It was brought in state court pursuant to a complaint that alleged only violations of the
state constitution. Somehow, in an apparent afterthought, the federal takings claim was introduced at the state
appellate level. The U.S. Supreme Court said that was good enough to allow the case to be brought under 28 U.S.C.
§ 1257. First English, 482 U.S. at 313 n.8. Nor does the case cited by the Court for this proposition, United States
v. Clarke, 445 U.S. 253, 257 (1980), have anything to do with the Bivens exception issue; Clarke involved a federal
actor. It appears that no one thought to ask whether a statutory cause of action might supplant the direct
constitutional cause of action. In any event, the Court did not address this question.
18

The Idaho Supreme Court has not yet grappled with the question. In a footnote in BHA Investments, Inc.
v. City ofBoise ("BHA If'), 141 Idaho 168, 176 n.2, 108 P.3d 315, 323 n.2 (2004), the Court noted in passing that
the plaintiffs in that case brought their action directly under the federal Constitution and that doing so was
permissible under First English (which it called First Lutheran). However, this was not an issue litigated in the
case, and, in any event, the Idaho Court made no mention of Ninth Circuit and other authority to the contrary.
19

Cases from other jurisdictions reaching the same conclusion as A."'lli-Pacifico include the following:
Smith v. Dep 't of Public Health, 410 N.W.2d 749,787 (Mich. 1987) (''Thus, both Chappell and Bush signal a
retrenchment from the broad remedial scope evident in the Court's earlier Bivens, Davis, and Carlson opinions. Both
Chappell and Bush suggest greater caution and increased willingness on the part of the Court to defer to Congress on
the question whether to create damages remedies for violations of the federal constitution."); Kelley Property
Development, Inc. v. Town ofLebanon, 627 A.2d 909,921 (Conn. 1993) ("In its current configuration, the Bivens
line ofUnited States Supreme Court cases thus appears to require a would be Bivens plaintiff to establish that he or
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authority?0
At the end of the day, any uncertainty on the question in Idaho should be resolved by the
firmly established precedent in Azul-Pacifico and its progeny. Accordingly, having decided not
to plead § 1983, Plaintiffs' federal claims should be dismissed.
It bears emphasis that even if this Court were to rule that Plaintiffs are not bound by AzulPacifico and may bring their federal claims outside of§ 1983, those claims are barred by

Williamson County and/or the two-year statute oflimitations discussed below. These defenses
are not tied to § 1983.

B.

Plaintiffs' federal claims are blocked by the two special "ripeness"
tests in Williamson County.
(1)

Overview

In Williamson County, the Supreme Court established two special ripeness tests for
plaintiffs alleging an uncompensated taking in federal court. 21 First, the claim must be ripe in the

she would lack any remedy for alleged constitutional injuries if a damages remedy were not created. It is no longer
sufficient under federal law to allege that the available statutory or administrative mechanisms do not afford as
complete a remedy as a Bivens action would provide."); Wax 'n Works v. City of St. Paul, 213 F.3d 1016, 1019 (8th
Cir. 2000) (Plaintiff asserted claim directly under Fourteenth Amendment; court treated it as under § 1983 and
denied relief on exhaustion! ripeness grounds); Thomas v. Shipka, 818 F.2d 496, 499 (6th Cir. 1987), vacated on
other grounds & remanded, 488 U.S. 1036 (1989) (when§ 1983 action is precluded by statute of limitations,
plaintiff may not bring separate action directly under the Constitution).
20

"Thus, the availability of the§ 1983 remedy precludes reliance upon the Bivens doctrine." Martin A.
Schwartz, Section 1983 Litigation Claims and Defenses,§ 1.05 (2010) (available on Westlaw as SNETLCD s 1.05).
Another hornbook on § 1983 notes a variety of federal cases reaching the same conclusion, concluding, ·The Ninth
Circuit asserted that Fourteenth Amendment actions for damages against state defendants are precluded by the
availability of§ 1983 ." Sheldon Nahmod, Civil Rights and Civil Liberties Litigation: The Law ofSection 1983,
§ 6:59 (2010) (available on Westlaw at CIVLIBLIT § 6:59). Another law professor concludes: ·'Under Bivens, the
courts are to refrain from a Bivens-type action for damages only when Congress has created an alternative remedy.
Originally, the Court withheld a Bivens damages remedy, because unnecessary, only when the remedy provided by
Congress was equally effective. Since Bivens, however, the Court has retreated from that principle and now refuses
a damages action whenever Congress has made available some relief even if not equal to the damages remedy."
Alan R. Madry, Private Accountability and the Fourteenth Amendment; State Action. Federalism and the Courts, 59
Missouri L. Rev. 499,551 (1994) (footnote cites David C. Nutter, Note, Two Approaches to Determine Whether an
Implied Cause ofAction under the Constitution is Necessary: The Changing Scope ofthe Bivens Action, 19 Ga. L.
Rev. 683 (1985)).
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sense that the agency has "arrived at a final, definitive position regarding how it will apply the
regulations at issue." Williamson County, 473 U.S. at 191. Second, before seeking federal court
jurisdiction, the plaintiff must utilize state judicial procedures for inverse condemnation and be
denied such compensation. Plaintiffs fail both tests.
In Williamson County, a developer sought zoning approval for a residential subdivision.
The developer obtained preliminary plat approval. Before the final plat was submitted, however,
the County amended and toughened the zoning ordinance resulting in a substantial reduction in
the number of lots allowed. The County then disapproved the final plat based on noncompliance
with the revised ordinance.
Plaintiff brought a § 1983 action in federal court alleging, among other things, a taking of
its property. The focus of the argument at trial and on appeal was on whether temporary takings
are compensable. 22 The U.S. Supreme Court, however, changed course and threw the case out
on two procedural grounds. Both were described as ripeness tests. This is not ripeness in the
ordinary Article III sense, however. This is a special variety of ripeness applicable only to
federal takings claims. Each is discussed in tum below.

(2)

Test 1: The "fmal decision" requirement

First, the Court held that in order to be ripe for judicial review, the decision appealed
from must have been a "final decision'':

21

Williamson County has been recognized and followed by the Idaho Supreme Court. KMST. LLC v.
County ofAda, 138 Idaho 577, 581-82, 67 P.3d 56, 60-61 (2003); City of Coeur d'Alene v. Simpson, 142 Idaho 839,
845-46, 136 p .3d 310, 316-17 (2006).
22

The trial court issued an injunction ordering the Commission to apply the 1973 ordinance but rejected the
jury's award of$350,000 for a temporary taking. The Commission did not appeal the ruling that it must apply the
1973 ordinance. Instead, the plaintiff appealed the judgment notwithstanding the verdict as to the temporary taking.
On appeal, the Sixth Circuit reinstated the award for a temporary taking. On certiorari to the U.S. Supreme Court,
the Commission contended that even if it should have applied the 1973 ordinance, its failure to do so constituted at
most a temporary regulatory interference that, even if it is a taking, does not give rise to a claim for money damages.
The Supreme Court did not reach the Commission's argument, instead finding that the plaintiffs claim was not ripe.
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As this Court has made clear in several recent decisions, a
claim that the application of governmental regulations effects a
taking of property is not ripe until the government entity charged
with implementing the regulations has reached a final decision
regarding application of the regulations to the property at issue."

Williamson County at 186. Although the local planning commission had squarely and repeatedly
rejected the preliminary plat, that was not final enough, said the Court, because the developer
had failed to seek a variance.
Thus, in the face of respondent's refusal to follow the procedures
for requesting a variance, and its refusal to provide specific
information about the variances it would require, respondent
hardly can maintain that the Commission's disapproval of the
preliminary plat was equivalent to a final decision that no
variances would be granted.

Williamson County at 190. The Court explained why requiring the plaintiff to probe the decision
maker in this way is a fundamental prerequisite to a takings claim.
Our reluctance to examine taking claims until such a final decision
has been made is compelled by the very nature of the inquiry
required by the Just Compensation Clause. . . . Those factors
[which determine whether there has been a taking] simply cannot
be evaluated until the administrative agency has arrived at a final,
definitive position regarding how it will apply the regulations at
issue to the particular land in question.

Williamson County at 190-91 (citing Hodel v. Virginia Surface Mining & Reclamation Assn.,
Inc., 452 U.S. 264 (1981); Agins v. City ofTiburon, 447 U.S. 255 (1980); Penn Central Transp.
Co. v. New York City, 438 U.S. 104 (1978)). The message ofthese four Supreme Court cases is
that developers must take full advantage of opportunities for securing relief from the local
governing body. Until that happens, the finality requirement is not met and the case is not ripe.
While Williamson County dealt with the failure to seek a variance, the holding is equally
applicable to Plaintiffs' failure to contest the Development Agreement. The "factors" at issue in

Williamson County were the traditional federal regulatory takings tests, e.g., "the effect [of the
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decision] on the value of respondent's property and investment·backed profit expectations."

Williamson County at 200. The factors at issue here are state law considerations involving,
notably, whether the payment is voluntary. In either case, the court is not in a position to
evaluate the relevant factors when the parties have not bothered to ask the local government for
relief. In other words, Plaintiffs must raise and press their objections with the local government
in a timely and meaningful way in order to set up their claim that the exaction is involuntary.
Plaintiffs here did just the opposite. They proposed, executed, and carried out the Development
Agreement. Accordingly, there is no "final decision" in the sense of Williamson County.

(3)

Test 2: The requirement to employ state inverse condemnation
procedures.

The second holding in the case, also framed in terms of ripeness, is even more restrictive.
The Williamson County Court held that when a regulatory taking is alleged against a state or
local government agency, the property owner must first "seek compensation through the
procedures the State has provided for doing so" before litigating the federal claim. Williamson

County at 194.
Thus, we have held that taking claims against the Federal
Government are premature until the property owner has availed
itself of the process provided by the Tucker Act, 28 U.S.C. § 1491.
Similarly, if a State provides an adequate procedure for seeking
just compensation, the property owner cannot claim a violation of
the Just Compensation Clause until it has used the procedure and
been denied just compensation.

Williamson County at 195 (citing Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1016·20 (1984)).
In other words, where state courts will entertain inverse compensation actions, the
landowner must avail itself of that remedy (and be denied) before litigating the federal claim.
This is necessary, the Court explained, because the Just Compensation Clause does not prohibit
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takings. It simply prohibits takings without just compensation. Thus, it is necessary to tum first
to the state to see if compensation will be granted under state law. Williamson County at 194-95.
In Idaho, an allegation of inverse condemnation based on a denial or restrictive approval
of a land use application may be pursued by seeking judicial review of the decision or, in some
circumstances, by way of complaint. 23 Under Williamson County, this is a strict prerequisite to a
federal takings claim. Plaintiffs failed to employ this two-step procedure. Accordingly, their
federal claims are barred.

(4)

The same rules apply to due process claims.

Reframing the question as a due process violation does not change the outcome. In

Williamson County, the defendant Commission urged that the developer's takings claim should
be analyzed instead as a due process claim. (The Commission hoped that by reframing it as a
due process question, it would not give rise to damages for the temporary taking.) The Court
said it does not matter whether you call it a taking or a due process violation; these specialized
ripeness tests are a requirement in any event. "In sum, respondent [developer]'s claim is
premature, whether it is analyzed as a deprivation of property without due process under the
Fourteenth Amendment, or as a taking under the Just Compensation Clause of the Fifth
Amendment." Williamson County at 200; 138 Charles Alan Wright and Arthur R. Miller,

Federal Practice and Procedure§ 1238 (3rd ed. 2004).

23

Idaho first recognized a cause of action for inverse condemnation in Boise Valley Const. Co. v. Kroeger,
17 Idaho 384, 105 P. I 070 ( 1909). It continues to recognize the action. ·'A property owner who believes that his or
her property, or some interest therein, has been invaded or appropriated to the extent of a taking, but without due
process of law and the payment of compensation, may bring an action for inverse condemnation." KMST, LLC v.
County ofAda, 138 Idaho 577, 581, 67 P.3d 56, 60 (2003). To support a claim for inverse condemnation, "the
action must be: (I) instituted by a property owner who (2) asserts that his property, or some interest therein, has
been invaded or appropriated (3) to the extent of a taking, (4) but without due process of law, and (5) without
payment of just compensation." Covington v. Jefferson County, 137 Idaho 777, 780, 53 P.3d 828, 831 (2002).
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(5)

Exceptions are inapplicable

Subsequent federal cases have carved out a few exceptions to the strict ripeness rules set
out in Williamson County (e.g., Palazzolo v. Rhode Island, 533 U.S. 606, 618-26 (2001) (futility
exception); Suitum v. Tahoe Regional Planning Agency, 520 U.S. 725, 730 (1997) (exceptions
for artificially created finality requirements and physical takings)).Z 4 None are applicable here.
Accordingly, the black letter rule in Williamson County applies, and Plaintiffs have not met it.

C.

Plaintiffs' federal claims are subject to a two-year statute of
limitations in any event.

Federal law dictates which statute oflimitations is applicable to federal claims and when
that statute will begin to run. Wallace v. Kato, 549 U.S. 384, 387-88 (2007); McCabe v. Craven,
145 Idaho 954,957, 188 P.3d 896,899 (2008).
In Wilson v. Garcia, 471 U.S. 261,266-67 (1985), the U.S. Supreme Court ruled that all
§ 1983 actions should be subject to the state's statute oflimitations for personal injury (aka torts)

regardless of the claimed constitutional violation. Accordingly, Plaintiffs' federal law claims are
subject to Idaho's two-year statute oflimitations for personal injury action, Idaho Code§ 5219(4). This bright-line rule was reaffirmed in Owens v. Okure, 488 U.S. 235,249-50 (1989)
and Wallace v. Kato, 549 U.S. 384, 387 (2007).
Idaho courts have followed suit, applying Wilson and ruling that Idaho's two-year statute
of limitations (Idaho Code§ 5-219(4)) applies to federal constitutional claims. McCabe v.
Craven, 145 Idaho 954, 9 57, 188 P .3d 896, 899 (2008); Osborn v. Salinas, 131 Idaho 456, 458,
958 P.2d 1142, 1144 (1998); Idaho State Bar v. Tway, 128 Idaho 794, 798, 919 P.2d 323, 327
(1996); Mason v. Tucker and Assoc., 125 Idaho 429, 436, 871 P.2d 846, 853 (Ct. App. 1994);

24

These exceptions have been recognized in Idaho as well. City of Coeur d'Alene v. Simpson, 142 Idaho
839,845-46, 136 P.3d310, 316-17 (2006).
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Herrera v. Conner, 111 Idaho 1012, 1016, 729 P.2d 1075, 1079 (Ct. App. 1987); Henderson v.
State, 110 Idaho 308,310-11,715 P.2d 978,980-81 (1986). 25
It may be that Plaintiffs avoided pleading § 1983 in the hope that they might escape the

two-year statute of limitations. If so, that strategy fails. The two-year statute applies equally to

Bivens actions. Bieneman v. City of Chicago, 864 F.2d 463 (7th Cir. 1988) is directly on point.
This Seventh Circuit decision assumed that First English Evangelical Lutheran Church of

Glendale v. Los Angeles County, 482 U.S. 304,314-15 (1987) allowed takings challenges
directly under the Constitution, and nevertheless found them subject to the same state statute of
limitations as dictated for § 1983 cases in Wilson. Bieneman was expressly adopted by the Ninth
Circuit in Van Strum v. Lawn, 940 F.2d 406, 410 (9th Cir. 1991 ).
There is a question, however, as to when the two-year statute would begin to run.
Ordinarily, the statute begins to run at the time the plaintiff"knows or has reason to know of the
injury which is the basis of the action.'' Trotter v. International Longshoremen's &

Warehousemen 's Union, 704 F .2d 1141, 1143 (9th Cir. 1983 ). The question is complicated for
federal takings claims, however, by Williamson County Regional Planning Comm 'n v. Hamilton

Bank ofJohnson City, 473 U.S. 172 (1985). Under Williamson County, the case is not ripe until
the plaintiff has obtained a final determination from the local authorities and completed a state
inverse condemnation action.
Accordingly, the Ninth Circuit has held if those tests are applicable and have not been
met, the statute does not begin to run on the federal claims.Z 6 "We further held in Levald that the

25

In Gibson v. Ada County, 142 Idaho 746,754, 133 P.3d 121, 1219 (2006), cert. denied, 549 U.S. 994
(2006), rehearing denied, 549 U.S. 1159 (2007), the Idaho Supreme Court said, "In Idaho there is a two-year statute
of limitations on all § 1983 claims similar to personal injury actions. I.C. § 5-219(4) (2004)." This statement fails
to recognize the many cases holding that the two-year statute oflimitations applies whether or not the claim is
"similar to personal injury actions." Elsewhere in the case, however, the Court says: "Idaho has a two-year statute
oflimitations on all42 U.S.C. § 1983 claims." Gibson, 142 Idaho at 756, 133 P.3d at 1221 (emphasis supplied).
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date of accrual is either ( 1) the date compensation is denied in state courts, or (2) the date the
ordinance is passed if resort to state courts is futile." Hacienda Valley Mobile Estates v. City of
Morgan Hill, 353 F.3d 651,655 (9th Cir. 2003), cert. denied, 543 U.S. 1041 (2004) (citing
Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 1993)). See also Norco
Construction, Inc. v. King County, 801 F.2d 1143, 1146 (9th Cir. 1986). On the other hand, if
resort to the state court would be futile, bringing an inverse condemnation action is not required
and the statute oflimitations might begin to run immediately upon the allegedly wrongful action.
Ultimately, it does not matter whether Williamson County tolls the statute oflimitations.
Plaintiffs' action is taken down one way or the other. As the Ninth Circuit said, "Thus, ...
Hacienda's claim ... will either fail because it is not ripe, or, if it is ripe, it will be barred by the
statute oflimitations." Hacienda, 353 F.3d at 655. Precisely the same is true for these Plaintiffs.
They are boxed in on their federal claims any way you look at it. This is true even if AzulPacifico were overturned and they were allowed to bring this action outside of§ 1983.

III.

EQUITABLE PRINCIPLES PREVENT PLAINTIFFS FROM OBTAINING THE REMEDIES
THEY SEEK.

Putting all of the above aside and looking at the case purely from a matter of equity,
Plaintiffs' state and federal claims should be denied. Plaintiffs, of course, will contend that
equity favors them because the City's community housing ordinances were declared invalid.
That is true, but so were similar ordinances in other jurisdictions. The City acted in a good faith
belief that it was acting within the law when it took steps to require developers to offset the cost
of providing community housing necessitated by growth and escalating property values. In this
case, Plaintiffs were not required to provide such housing. They were grandfathered as to

26

This is in contrast to the Seventh Circuit, which held that the statute begins to run as soon as the wrong
occurs. Bieneman, 864 F.2d at 470.
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Ordinance 819, and Ordinance 820 was repealed before it was ever applied to Plaintiffs.
Plaintiffs voluntarily entered into an agreement to provide nine lots for community housing. The
City reasonably relied on that agreement, invested taxpayer money in developing those
properties, and made them available to persons of modest income providing important services to
the community. Had Plaintiffs raised their concern at the outset, the City would have acted at its
peril. Instead, the City took Plaintitis at their word and reasonably relied on the Development
Agreement. The bell cannot now be un-rung. That is not fair to the City or its taxpayers. At
least four equitable defenses apply.
First, courts in equity can use "promissory estoppel'' to enforce a promise made without
consideration when the following elements are present: (i) the detriment suffered in reliance on
the promise was substantial in an economic sense; (ii) the substantial loss to the promisee acting
in reliance was, or should have been, foreseen by the promisor; and (iii) the promisee must have
acted reasonably in justifiable reliance on the promise made. Rule Sales and Service, Inc. v. US.
Bank National Association, 133 Idaho 669, 674, 991 P.2d 857, 862 (Idaho Ct. App. 2000). Put
another way, "the doctrine requires only that it be foreseeable to the promisor that the promisee
would take some action or forbearance in reliance upon the promise and would thereby suffer
substantial loss if the promise were to be dishonored:' !d. at 675, 991 P.2d at 863. In this action,
Plaintitis are claiming a right to take back their promise in the Development Agreement. But the
City has relied on that promise, reasonably and justifiably. As a result, it would suffer a
substantial economic detriment if it were required to pay Plaintiffs for their gift. 27 To allow
Plaintiffs to dishonor their promise now would do a great injustice to the taxpayers of McCall
who invested in this property and would not have done so but tor the Development Agreement.
27

Plaintiffs admit in Answer No. 16, Discovery Responses (Exhibit A to the Affidavit of Counsel), that
none of Plaintiffs ever cautioned the City that it should not rely on the Agreement.
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Second, the equitable principle of laches provides that a plaintiff is estopped from
asserting the alleged invasion of his rights when: (i) the plaintiff delayed in asserting these rights;
(ii) the plaintiff had notice and an opportunity to institute a suit; (iii) the defendant did not know
that the plaintiff would assert such rights; and (iv) the delayed suit would injure or prejudice the
defendant. Finucane v. Village of Hayden, 86 Idaho 199,205,384 P.2d 236,240 (1963). All
those tests are met here. Allowing Plaintiffs to recover the negotiated conveyance of the nine
lots now will require the City to burden its citizens to raise money to pay Plaintiffs. On no
occasion did Plaintiffs raise any objection to the Development Agreement. Instead, they justify
their delay on the basis that they assumed the City's actions were lawful. That is insufficient to
overcome the equities favoring the City.
Third, the equitable concept of"waiver" applies in an action for breach of contract and
states that "a party who accepts the other's performance without objection is assumed to have
received the performance contemplated by the agreement.'' 17A Am. Jur. 2d Contracts § 640
(2001). "A waiver is a voluntary, intentional relinquishment of a known right or advantage [and
the] party asserting the waiver must show that he has acted in reliance upon such a waiver and
reasonably altered his position to his detriment." Dennett v. Kuenzli, 130 Idaho 21, 26, 936 P.2d
219,224 (Ct. App. 1997). Here, Plaintiffs are not claiming breach of contract against the City,
but the principles behind the concept of waiver instruct that Plaintiffs cannot now complain that
the Development Agreement was unlawful. Had Plaintiffs objected at the time, the City could
have evaluated the legal basis of the Development Agreement and made judgment as to whether
to proceed. In the absence of such an objection, the City acted in reliance on Plaintiffs'
acceptance of the Development Agreement. Waiver principles should prevent Plaintiffs from
now asserting that the City acted wrongly.
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Finally, the law abhors the unjust enrichment of one party at the expense of another. 66
Am. Jur. 2d Restitution and Implied Contracts§ 8 (2001). On October 12, 2006, the Star-News
published an article entitled "McCall Breaks Ground on Affordable Housing." The article
featured a photograph of Greystone Village developers Richard Hehr and Steve Benad together
with the Mayor and other dignitaries at the groundbreaking ceremony. The article stated, ··The
lots for the [community housing] were donated to the city by developer, Steve Benad of
Greystone Village, LLC, as part ofBenad's development agreement with the city." A sign
placed at the development touted ''Land Donated by Greystone Village, LLC." The news article
and related photographs are reproduced as Exhibit T to Groenevelt Affidavit. Plaintiffs'
participation in the groundbreaking demonstrates that they sought and received the benefit of the
good will generated by their very public gift to the City. Allowing Plaintiffs to recover the value
of their self-described "donated" land after receiving this public boost for their development
would result in an unjust enrichment for Plaintiffs at the expense of the City. Equity does not
permit Plaintiffs to prot1t from the City's expenditure of public funds without providing anything
in return. See Barry v. Pacific West Construction, Inc., 140 Idaho 827, 103 P.3d 440 (2004)
(general contractor was unjustly enriched by uncompensated work of subcontractor).
CONCLUSION

Plaintiffs' state law claims are barred by the 180-day notice requirement and the fouryear statute of limitations. Plaintiffs also failed to exhaust. Finally, by proposing the
conveyance and/or not objecting to the Development Agreement, their conduct is voluntary in
the sense of KMST and thus cannot give rise to a taking.
Plaintiffs' federal law claims should be thrown out because they failed to plead§ 1983.
Even if that is excused, their federal law claims are barred by the dual ripeness tests in
Williamson County and/or the two-year statute of limitations.
CITY'S OPENING BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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Even if none of the above technical obstacles applied, Plaintiffs' claims should be
rejected on equitable grounds because they waited so long to raise this claim and allowed the
City to reasonably rely to its detriment on the Development Agreement.
DATED this 4th day of April 2011.
Respectfully submitted,

GIVENS PURSLEY, LLP

By:~~~
Christopher H. Meyer

Attorneys for Defendant and Counterclaimant
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CERTIFICATE OF SERVICE

I hereby certify that on the 4th day of April, 2011, a true and correct copy of the foregoing
was served by the following means:

Jed Manwaring
Victor Villegas
Evans Keane LLP
1405 West Main
P.O. Box 959
Boise, ID 83701-0959
jmanwaring@evanskeane.com
vvillegas@evanskeane.com

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile
Email

~~!f.~
Christopher H. Meyer
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EXHIBIT A: TIMELINE

Description

Comment

"Subdivision Application - Preliminary
Application to Plar filed by
developers.
McCall P&Z meeting minutes

This Initiated the application process. The City's files do not
contain a separate PUD preliminary application for the
project.
Motions carried to recommend approval SUB-05-4 and
PUD-05-2 with conditions developed by staff. Quote:
"Chairman Bailey asked - 'without City law behind me' - is
that possible to consider between now and the final plat?
It's more constructive if it's a voluntary project Because of
where this housing is located and the need for affordable
housing, this would be a good place for it. Chairman Bailey
asked the developer to look at costs and see if it's feasible.
It might be doable with this many units since you have
control of the entire multi-family units. • (p. 7)
Preliminary Plat is approved. (Final action, requires no City
Council approval.) Condition 19: "The applicant shall
negotiate a development agreement with the City prior to
submittal of the PUD final plan application. •
General Development Plan for PUD is recommended for
approval. (Requires final approval by City Council.)
Condition 19: "The applicant shall negotiate a development
agreement with the City prior to submittal of the PUD final
plan application."
General Development Plan for PUD is approved. Condition
19: "The applicant shall negotiate a development agreement
with the City prior to submittal of the PUD final plan
application. • No mention of affordable housing.
This ordinance requires community housing units at time of
subdivision.
This ordinance requires a community housing fee at time of
building permits.
"The deed-restricted lots for Phase Ill will be deeded to the
City of McCall. please review development agreement for
further details." (p. 3, unnumbered) Note that referenced
Development Agreement was had not been executed at this
time; apparently this was a reference to a draft agreement.
Final Plat (SUB) and Final Plan (PUD) approved.
Final Plat recommended for approval.
Condition 19 and Conclusion 1-19: "The applicant shall
negotiate a development agreement with the City prior to
submittal of the PUD final plan application. •
Conclusion 2-1: "The applicant shall sign a development
agreement with the City pursuant to MCC 9-6-06. •
Final Plan recommended for approval.
Condition 19 and Conclusion 1-19: "The applicant shall
negotiate a development agreement with the City prior to
submittal of the PUD final plan application. •
Conclusion 2-1: "The applicant shall sign a development
agreement with the City pursuant to MCC 9-6-06. •
"I need to make sure that we have satisfied the city's
requirements for providing affordable housing. Greystone
Village intends to deed to the City of McCall nine (9)
affordable housing lots along McCall Avenue with the
understanding that the value of those lots will be credited
against affordable housing impact fees/costs.•
Prepared by developer. Set value of lot at $130,000.
($130,000 x 9would be $1,170,000)

Date
1-12-2005
5-3-2005

5-9-2005

McCall P&Z Findings and Conclusions
for SUB-05-4:

5-9-2005

McCall P&Z Findings and Conclusions
for PUD-05-2:

6-23-2005

City Council Findings and Conclusions
for PUD-05-2:

2-23-2006

Ordinance 819 adopted.

2-23-2006

Ordinance 820 adopted.

3-20-2006

Application for Final Plan (PUD) and
Final Plat (SUB)

4-4-2006
4-4-2006

P&Z Meeting Minutes
P&Z Finding and Conclusions for SUB
05-4.

4-4-2006

P&Z Finding and Conclusions for PUD
05-4.

4-7-2006

Letter from developer's counsel re
affordable housing

4-10-2006

Appraisal

Location in
Groenevelt
Affidavit
Exhibit A
Exhibit B

Exhibit C

Exhibit D

Exhibit E

Exhibit F
Exhibit G
Exhibit H

Exhibit I
ExhibitJ

Exhibit K

Exhibit L

Exhibit M
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4-20-2006

Fax from Michelle Groenevelt

4-27-2006

McCall City Council Meeting Minutes

4-27-2006

McCall City Council Findings and
Conclusions for SUB-05-4: Final plat
approval

4-27-2006

McCall City Council Findings and
Conclusions for PUD-05-2: Final plan
approval

5-3-2006

Development Agreement

7-16-2006
7-31-2006

Statute of limitations deadline
Warranty Deed from Greystone
Village, LLC conveying lots to City of
McCall
Groundbreaking on community
housing

10-12-2006

2-19-2008
4-24-2008
4-24-2008

District Court's decision in MCBR case
Ordinance No. 856
Resolution 08-11

11-4-2009

Resolution 09-1 0

Forwarding revised Article VII, 7.2 of the Development
Agreement.
"7.2 The appraised market value of the lots shall provide
Greystone Village with an offset against community housing
fees for the Greystone Village project. The applicant will
also receive the associated benefits of the community
housing contribution in the building permit allocation
process.·
Voted to approve final plat (SUB) and final plan (PUD). Also
voted to approve Development Agreement.
"Roger Millar, Deputy City Manager, introduced this agenda
bill. stating that the developer will deed nine lots to the City
for community housing. Steve Benad introduced himself as
the developer for Greystone Village. and explained to
Council that he wanted to get some community housing built
and available as soon as possible. He urged the Council to
consider allowing modular homes to be built in this
development."
Condition 19 & Finding 11-20: "The applicant shall
negotiate a development agreement with the City prior to
submittal of the PUD final plan application."
Finding 16: 'While the applicant is not required to provide a
Community Housing Plan, the applicant has agreed to deed
nine single family residential lots that constitute Phase 3 of
the project to the City of McCall to provide Community
Housing."
Conclusion 3: "The City of McCall accepts the nine single
family residential deeded lots from the applicant and the
applicant will receive the associated benefits of the
community housing contribution in the building permit
allocation process. •
Condition 19 & Finding 11-20: "The applicant shall
negotiate a development agreement with the City prior to
submittal of the PUD final plan application. •
Finding 16: "While the applicant is not required to provide a
Community Housing Plan, the applicant has agreed to deed
nine single family residential lots that constitute Phase 3 of
the project to the City of McCall to provide Community
Housing."
Conclusion 3: "The City of McCall accepts the nine single
family residential deeded lots from the applicant and the
applicant will receive the associated benefits of the
community housing contribution in the building permit
allocation process."
"7 .1 Greys tone Village shall deed to the City of McCall, nine
(9) affordable housing lots located along McCall Avenue and
shown on the plat for Greystone Village as Phase Ill. The
legal description of these lots is set forth in Exhibit 'D' which
is attached and incorporated herein.
7.2 The appraised market value of the lots shall provide
Greystone Village with an offset against community housing
fees for the Greystone Village project. The applicant will
also receive the associated benefits of the community
housing contribution in the building permit allocation
process."
This date is four years prior to filing of complaint.

Exhibit N

Exhibit 0

Exhibit P

Exhibit Q

Exhibit R

ExhibitS

Shown in article published by Star-News on 10-12-2006.
Richard Hehr and Steve Benad participated in the
ceremonv.
Invalidated Ordinance Nos. 819 and 820.
Repealed Ordinances Nos. 819 & 820.
Provided refunds of housing fees collected under Ordinance
820.
Repealed Resolution 8-17. Eliminated refunds of
community housing fees collected under Ordinances 820,
828 & 833, effective 12-31-2009.

Exhibit T

Exhibit U
Exhibit V
ExhibitW
Exhibit X
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11-12-2009

Refund Request Form submitted by
Richard Hehr requesting $1,340,000

1-27-2010

Letter from White Peterson to City to
Evans Keane regarding Richard
Hehr/Greystone Village, LLC refund
request
Complaint filed.

7-15-2010

"Nine single family lots had to be given to the City of McCaU
in order to get approval and entitlements for Greystone
Village. This was not voluntary on my part. •
Explains that this was a donation, not required by the City.

Exhibit Y

Exhibit Z
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EXHIBIT B: INDEX TO EXHIBITS TOGROENEVELT AFFIDAVIT

Exhibit A

1-12-2005:

Subdivision Application

Exhibit B

5-3-2005:

P&Z Minutes

Exhibit C

5-9-2005:

P&Z Findings & Conclusions for SUB-05-4

Exhibit D

5-9-2005:

P&Z Findings & Conclusions for PUD-05-2

Exhibit E

6-23-2005:

City Council Findings & Conclusions for PUD-05-2

Exhibit F

2-23-2006:

Ordinance 819

Exhibit G

2-23-2006:

Ordinance 820

Exhibit H

3-20-2006:

Application for Final Plat (SUB) and Final Plan (PUD)

Exhibit I

4-4-2006:

Minutes from P&Z meeting approving fmal SUB/PUD

ExhibitJ

4-4-2006:

P&Z Findings & Conclusions for SUB-05-4

Exhibit K

4-4-2006:

P&Z Findings & Conclusions for PUD-05-2

Exhibit L

4-7-2006:

Letter from David Penny

Exhibit M

4-10-2006:

Appraisal

Exhibit N

4-20-2006:

Fax from Michelle Groenevelt

Exhibit 0

4-27-2006:

City Council Minutes

Exhibit P

4-27-2006:

Findings and Conclusions - SUB-05-4

Exhibit 0

4-27-2006:

Findings and Conclusions- PUD-05-2

Exhibit R

5-3-2006:

Development Agreement

ExhibitS

7-31-2006:

Warranty Deed conveying nine lots

Exhibit T

10-12-2006: Groundbreaking as reported in Star-News

Exhibit U

2-19-2008:

District Court decision in MCBR case

Exhibit V

4-24-2008:

Ordinance 856

Exhibit W

4-24-2008:

Resolution 08-11

Exhibit X

11-4-2009:

Resolution 09-10

Exhibit Y

11-12-2009: Letter from Richard Hehr

Exhibit Z

1-27-2010:

Letter from White Peterson
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